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§ 2.100

Subpart A—Requests for
Information

§ 2.100 Definitions.
For the purposes of this part:
(a) EPA means the United States Environmental

Protection Agency.
(b) EPA Record or, simply record means any

document, writing, photograph, sound or magnetic
recording, drawing, or other similar thing by
which information has been preserved, from which
the information can be retrieved and copied, and
over which EPA has possession or control. It may
include copies of the records of other Federal
agencies (see § 2.111(d)). The term includes infor-
mal writings (such as drafts and the like), and also
includes information preserved in a form which
must be translated or deciphered by machine in
order to be intelligible to humans. The term in-
cludes documents and the like which were created
or acquired by EPA, its predecessors, its officers,
and its employees by use of Government funds or
in the course of transacting official business. How-
ever, the term does not include materials which
are the personal records of an EPA officer or em-
ployee. Nor does the term include materials pub-
lished by non-Federal organizations which are
readily available to the public, such as books,
journals, and periodicals available through ref-
erence libraries, even if such materials are in
EPA’s possession.

(c) Request means a request to inspect or obtain
a copy of one or more records.

(d) Requestor means any person who has sub-
mitted a request to EPA.

(e) The term commercial use request refers to
a request from or on behalf of one who seeks in-
formation for a use or purpose that furthers the
commercial, trade or profit interests of the reques-
tor or the person on whose behalf the request is
made. In determining whether a requestor properly
belongs in this category, EPA must determine the
use to which a requestor will put the documents
requested. Moreover, where EPA has reasonable
cause to doubt the use to which a requestor will
put the records sought, or where that use is not
clear from the request itself, EPA may seek addi-
tional clarification before assigning the request to
a specific category.

(f) The term non-commercial scientific institu-
tion refers to an institution that is not operated on
a commercial basis as that term is referenced in
paragraph (e) of this section, and which is oper-
ated solely for the purpose of conducting scientific
research the results of which are not intended to
promote any particular product or industry.

(g) The term educational institution refers to a
preschool, a public or private elementary or sec-

ondary school, an institution of graduate higher
education, an institution of undergraduate higher
education, an institution or professional education,
and an institution of vocational education, which
operates a program or programs of scholarly re-
search.

(h) The term representative of the news media
refers to any person actively gathering news for an
entity that is organized and operated to publish or
broadcast news to the public. The term news
means information that is about current events or
that would be of current interest to the public. Ex-
amples of news media entities include television
or radio stations broadcasting to the public at
large, and publishers of periodicals (but only in
those instances when they can qualify as dissemi-
nators of news) who make their products available
for purchase or subscription by the general public.
These examples are not intended to be all-inclu-
sive. Moreover, as traditional methods of news de-
livery evolve (e.g., electronic dissemination of
newspapers through telecommunications services),
such alternative media would be included in this
category. In the case of freelance journalists, they
may be regarded as working for a news organiza-
tion if they can demonstrate a solid basis for ex-
pecting publication through that organization, even
though not actually employed by it. A publication
contract would be the clearest proof, but EPA may
also look to the past publication record of a re-
questor in making this determination.

(i) The term search includes all time spent look-
ing for material that is responsive to a request, in-
cluding page-by-page or line-by-line identification
of material within documents. Searching for mate-
rial must be done in the most efficient and least
expensive manner so as to minimize costs for both
the EPA and the requestor. For example, EPA will
not engage in line-by-line search when merely du-
plicating an entire document would prove the less
expensive and quicker method of complying with
a request. Search will be distinguished, moreover,
from review of material in order to determine
whether the material is exempt from disclosure
(see paragraph (j) of this section). Searches may
be done manually or by computer using existing
programming.

(j) The term review refers to the process of ex-
amining documents located in response to a re-
quest that is for a commercial use (see paragraph
(e) of this section) to determine whether any por-
tion of any document located is permitted to be
withheld. It also includes processing any docu-
ments for disclosure, e.g., doing all that is nec-
essary to excise them and otherwise prepare them
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§ 2.106

for release. Review does not include time spent re-
solving legal or policy issues regarding the appli-
cation of exemptions. (Documents must be re-
viewed in responding to all requests; however, re-
view time may only be charged to Commercial
Use Requesters.)

(k) The term duplication refers to the process of
making a copy of a document necessary to re-
spond to an FOIA request. Such copies can take
the form of paper copy, microform, audio-visual
materials, or machine readable documentation
(e.g., magnetic tape or disk), among others. The
copy provided must be in a form that is reason-
ably usable by requesters.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51658, Dec. 18, 1985; 53 FR 216, Jan. 5, 1988]

§ 2.101 Policy on disclosure of EPA
records.

(a) EPA will make the fullest possible disclo-
sure of records to the public, consistent with the
rights of individuals to privacy, the rights of per-
sons in business information entitled to confiden-
tial treatment, and the need for EPA to promote
frank internal policy deliberations and to pursue its
official activities without undue disruption.

(b) All EPA records shall be available to the
public unless they are exempt from the disclosure
requirements of 5 U.S.C 552.

(c) All nonexempt EPA records shall be avail-
able to the public upon request regardless of
whether any justification or need for such records
has been shown by the requestor.

(d) When documents responsive to a request are
maintained for distribution by agencies operating
statutory-based fee schedule programs, such as,
but not limited to, the Government Printing Office
or the National Technical Information Service,
EPA will inform the requester of the steps nec-
essary to obtain records from the sources.

[41 FR 36902, Sept. 1, 1976, as amended at 53 FR 216,
Jan. 5, 1988]

§ 2.102 [Reserved]

§ 2.103 Partial disclosure of records.
If a requested record contains both exempt and

nonexempt material, the nonexempt material shall
be disclosed, after the exempt material has been
deleted in accordance with § 2.119.

§ 2.104 Requests to which this subpart
applies.

(a) This subpart applies to any written request
(other than a request made by another Federal
agency) received by any EPA office, whether or
not the request cites the Freedom of Information
Act, 5 U.S.C. 552. See §§ 2.107(a) and 2.112(b)
regarding the treatment of requests which are di-

rected by the requestor to offices other than those
listed in § 2.106.

(b) Any written request to EPA for existing
records prepared by EPA for routine public dis-
tribution, e.g., pamphlets, copies of speeches, press
releases, and educational materials, shall be hon-
ored. No individual determination under § 2.111 is
necessary in such cases, since preparation of the
records for routine public distribution itself con-
stitutes a determination that the records are avail-
able to the public.

§ 2.105 Existing records.

(a) The Freedom of Information Act, 5 U.S.C.
552, does not require the creation of new records
in response to a request, nor does it require EPA
to place a requestor’s name on a distribution list
for automatic receipt of certain kinds of records as
they come into existence. The Act establishes re-
quirements for disclosure of existing records.

(b) All existing EPA records are subject to rou-
tine destruction according to standard record reten-
tion schedules.

§ 2.106 Where requests for agency
records shall be filed.

(a) A request for records may be filed with the
EPA Freedom of Information Officer, A–101, 401
M Street, SW., Washington, DC 20460.

(b) Should the requestor have reason to believe
that the records sought may be located in an EPA
regional office, he may transmit his request to the
appropriate regional Freedom of Information Of-
fice indicated below:

(1) Region I (Massachusetts, Connecticut,
Maine, New Hampshire, Rhode Island, Vermont):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, Room 2303, John F. Kennedy Federal
Building, Boston, MA 02203.

(2) Region II (New Jersey, New York, Puerto
Rico, Virgin Islands):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, Room 1005, 26 Federal Plaza, New
York, NY 10007.

(3) Region III (Delaware, Maryland, Pennsylva-
nia, Virginia, West Virginia, District of Colum-
bia):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, 841 Chestnut Street, Philadelphia, PA
19107.

(4) Region IV (Alabama, Florida, Georgia, Ken-
tucky, Mississippi, North Carolina, South Carolina,
Tennessee):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, 345 Courtland Street, NE., Atlanta, GA
30365.
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(5) Region V (Illinois, Indiana, Michigan, Min-
nesota, Ohio, Wisconsin):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, 77 West Jackson Boulevard, Chicago,
IL 60604.

(6) Region VI (Arkansas, Louisiana, New Mex-
ico, Oklahoma, Texas):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer (6M–MC), 1201 Elm Street, Dallas, TX
75270.

(7) Region VII (Iowa, Kansas, Missouri, Ne-
braska):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, 726 Minnesota Avenue, Kansas City,
KS 66101.

(8) Region VIII (Colorado, Montana, North Da-
kota, South Dakota, Utah, Wyoming):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, One Denver Place, 999 18th Street,
Suite 1300, Denver, CO 80202–2413.

(9) Region IX (Arizona, California, Hawaii, Ne-
vada, American Samoa, Guam, Trust Territory of
Pacific Islands):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, 215 Fremont Street, San Francisco, CA
94105.

(10) Region X (Alaska, Idaho, Oregon, Wash-
ington):

U.S. Environmental Protection Agency, Freedom of Infor-
mation Officer, 1200 Sixth Avenue, Seattle, WA
98101.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985; 62 FR 1833, Jan. 14, 1997]

§ 2.107 Misdirected written requests;
oral requests.

(a) EPA cannot assure that a timely or satisfac-
tory response under this subpart will be given to
written requests that are addressed to EPA offices,
officers, or employees other than the Freedom of
Information Officers listed in § 2.106. Any EPA
officer or employee who receives a written request
for inspection or disclosure of EPA records shall
promptly forward a copy of the request to the ap-
propriate Freedom of Information Officer, by the
fastest practicable means, and shall, if appropriate,
commence action under § 2.111. For purposes of
§ 2.112, the time allowed with respect to initial de-
terminations shall be computed from the day on
which the appropriate Freedom of Information Of-
ficer receives the request.

(b) While EPA officers and employees will at-
tempt in good faith to comply with requests for in-
spection or disclosure of EPA records made orally,
by telephone or otherwise, such oral requests are

not required to be processed in accordance with
this subpart.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985]

§ 2.108 Form of request.
A request shall be made in writing, shall reason-

ably describe the records sought in a way that will
permit their identification and location, and should
be addressed to one of the addresses set forth in
§ 2.106, but otherwise need not be in any particu-
lar form.

§ 2.109 Requests which do not reason-
ably describe records sought.

(a) If the description of the records sought in
the request is not sufficient to allow EPA to iden-
tify and locate the requested records, the EPA of-
fice taking action under § 2.111 will notify the re-
questor (by telephone when practicable) that the
request cannot be further processed until additional
information is furnished.

(b) EPA will make every reasonable effort to
assist in the identification and description of
records sought and to assist the requestor in for-
mulating his request. If a request is described in
general terms (e.g., all records having to do with
a certain area), the EPA office taking action under
§ 2.111 may communicate with the requestor (by
telephone when practicable) with a view toward
reducing the administrative burden of processing a
broad request and minimizing the fees payable by
the requestor. Such attempts will not be used as a
means to discourage requests, but rather as a
means to help identify with more specificity the
records actually sought.

§ 2.110 Responsibilities of Freedom of
Information Officers.

(a) Upon receipt of a written request, the Free-
dom of information Officer (whether at EPA
Headquarters or at an EPA region) shall mark the
request with the date of receipt, and shall attach
to the request a control slip indicating the date of
receipt, the date by which response is due, a
unique Request Identification Number, and other
pertinent administrative information. The request
and control slip shall then be forwarded imme-
diately to the EPA office believed to be respon-
sible for maintaining the records requested. (If the
records requested are believed to be located at two
or more EPA offices, each such office shall be
furnished a copy of the request and control slip,
with instructions concerning which office shall
serve as the lead office for coordinating the re-
sponse.) The Freedom of Information Officer shall
retain a file copy of the request and control slip,
and shall monitor the handling of the request to
ensure a timely response.
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(b) The Freedom of Information Officer shall
maintain a file concerning each request received,
which shall contain a copy of the request, initial
and appeal determinations, and other pertinent cor-
respondence and records.

(c) The Freedom of Information officer shall
collect and maintain the information necessary to
compile the reports required by 5 U.S.C. 552(d).

§ 2.111 Action by office responsible for
responding to request.

(a) Whenever an EPA office becomes aware
that it is responsible for responding to a request,
the office shall:

(1) Take action under § 2.109, if required, to ob-
tain a better description of the records requested;

(2) Locate the records as promptly as possible,
or determine that the records are not known to
exist, or that they are located at another EPA of-
fice, or that they are located at another Federal
agency and not possessed by EPA;

(3) When appropriate, take action under
§ 2.120(c) to obtain payment or assurance of pay-
ment;

(4) If any located records contain business in-
formation, as defined in § 2.201(c), comply with
subpart B of this part;

(5) Determine which of the requested records
legally must be withheld, and why (see
§ 2.119(b));

(6) Of the requested records which are exempt
from mandatory disclosure but which legally may
be disclosed (see § 2.119(a)), determine which
records will be withheld, and why;

(7) Issue all initial determination within the al-
lowed period (see § 2.112), specifying (individ-
ually or by category) which records will be dis-
closed and which will be withheld, and signed by
a person authorized to issue the determination
under § 2.113(b). Denials of requests shall comply
with § 2.113; and

(8) Furnish the appropriate Freedom of Informa-
tion Officer a copy of the determination. If the de-
termination denied a request for one or more exist-
ing, located records, the responding office shall
also furnish the Freedom of Information officer
the name, address, and telephone number of the
EPA employee(s) having custody of the records,
and shall maintain the records in a manner permit-
ting their prompt forwarding to the General Coun-
sel upon request if an appeal from the initial de-
nial is filed. See also § 2.204(f).

(b) If it appears that some or all of the re-
quested records are not in the possession of the
EPA office which has been assigned responsibility
for responding to the request but may be in the
possession of some other EPA office, the Freedom
of Information officer who is monitoring the re-
quest shall be so informed immediately.

(c) In determining which records are responsive
to a request, the EPA office responding shall ordi-
narily include those records within the Agency’s
possession as of the date of the Agency’s receipt
of the request.

(d) When a request for EPA records encom-
passes records of another Federal agency, the EPA
office shall either: (1) Respond to the request after
consulting with the originating agency when ap-
propriate or; (2) promptly transfer responsibility
for responding to the request to the originating
agency provided that the other agency is subject to
the FOIA. Whenever the EPA office refers a re-
quest to another agency, it shall notify the reques-
tor of the referral.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985]

§ 2.112 Time allowed for issuance of
initial determination.

(a) Except as otherwise provided in this section,
not later than the tenth working day after the date
of receipt by a Freedom of Information Office of
a request for records, the EPA office responsible
for responding to the request shall issue a written
determination to the requestor stating which of the
requested records will, and which will not, be re-
leased and the reason for any denial of a request.
If the records are not known to exist or are not in
EPA’s possession, the EPA office shall so inform
the requestor. To the extent requested records
which are in EPA’s possession are published by
the Federal government, the response may inform
the requestor that the records are available for in-
spection and where copies can be obtained.

(b) The period of 10 working days shall be
measured from the date the request is first re-
ceived and logged in by the Headquarters or re-
gional Freedom of Information Office.

(c) There shall be excluded from the period of
10 working days (or any extension thereof) any
time which elapses between the date that a reques-
tor is notified by EPA under § 2.109 that his re-
quest does not reasonably identify the records
sought, and the date that the requestor furnishes a
reasonable identification.

(d) There shall be excluded from the period of
10 working days (or any extension thereof) any
time which elapses between the date that a reques-
tor is notified by EPA under § 2.120 that prepay-
ment or assurance of payment of fees is required,
and the date that the requestor pays (or makes
suitable arrangements to pay) such charges.

(e) The EPA office taking action under § 2.111,
after notifying the appropriate Freedom of Infor-
mation Office, may extend the basic 10-day period
established under subsection (a) of this section by
a period not to exceed 10 additional working days,
by furnishing written notice to the requestor within
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the basic 10-day period stating the reasons for
such extension and the date by which the office
expects to be able to issue a determination. The
period may be so extended only when absolutely
necessary, only for the period required, and only
when one or more of the following unusual cir-
cumstances require the extension:

(1) There is a need to search for and collect the
requested records from field facilities or other es-
tablishments that are separate from the office proc-
essing the request:

(2) There is a need to search for, collect, and
appropriately examine a voluminous amount of
separate and distinct records which are demanded
in a single request; or

(3) There is a need for consultation, which shall
be conducted with all practicable speed, with an-
other agency having a substantial interest in the
determination of the request or among two or
more components of EPA.

(f) Failure of EPA to issue a determination
within the 10-day period or any authorized exten-
sion shall constitute final agency action which au-
thorizes the requestor to commence an action in an
appropriate Federal district court to obtain the
records.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985]

§ 2.113 Initial denials of requests.
(a) An initial denial of a request may be issued

only for the following reasons:
(1) A statutory provision, provision of this part,

or court order requires that the information not be
disclosed;

(2) The record is exempt from mandatory dis-
closure under 5 U.S.C. 552(b) and EPA has de-
cided that the public interest would not be served
by disclosure; or

(3) Section 2.204(d)(1) requires initial denial be-
cause a third person must be consulted in connec-
tion with a business confidentiality claim.

(b) The Deputy Administrator, Assistant Admin-
istrators, Regional Administrators, the General
Counsel, the Inspector General, Associate Admin-
istrators, and heads of headquarters staff offices
are delegated the authority to issue initial deter-
minations This authority may be redelegated; Pro-
vided, That the authority to issue initial denials of
requests for existing, located records (other than
denials based solely on § 2.204(d)(1)) may be re-
delegated only to persons occupying positions not
lower than division director or equivalent.

(c) [Reserved]
(d)(1) Each initial determination to deny a re-

quest shall be written, signed, and dated, and, ex-
cept as provided in paragraph (d)(2), shall contain
a reference to the Request Identification Number,
shall identify the records that are being withheld

(individually, or, if the denial covers a large num-
ber of similar records, by described category), and
shall state the basis for denial for each record or
category of records being withheld.

(2) No initial determination shall reveal the ex-
istence or nonexistence of records if identifying
the mere fact of the existence or nonexistence of
those records would reveal confidential business
information, confidential personal information or
classified national security information. Instead of
identifying the existence or nonexistence of the
records, the initial determination shall state that
the request is denied because either the records do
not exist or they are exempt from mandatory dis-
closure under the applicable provision of 5 U.S.C.
552(b). No such determination shall be made with-
out the concurrence of the General Counsel or his
designee. The General Counsel has designated the
Contracts and Information Law Branch to act on
these requests for concurrence. See § 2.121 for
guidance on initial determinations denying, in lim-
ited circumstances, the existence of certain law en-
forcement records or information.

(e) If the decision to deny a request is made by
an authorized EPA employee other than the person
signing the determination letter, that other person’s
identity and position shall be stated in the deter-
mination letter.

(f) Each initial determination which denies, in
whole or in part, a request for one or more exist-
ing, located EPA records (including determinations
described in § 2.113(d)(2) of this section) shall
state that the requester may appeal the initial de-
nial by sending a written appeal to the address
shown in § 2.106(a) within 30 days after receipt of
the determination. An initial determination which
only denies the existence of records, however, will
not include a notice of appeal rights.

(g) A determination shall be deemed issued on
the date the determination letter is placed in EPA
mailing channels for first class mailing to the re-
questor, delivered to the U.S. Postal Service for
mailing, or personally delivered to the requestor,
whichever date first occurs.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985; 53 FR 216, Jan. 5, 1988]

§ 2.114 Appeals from initial denials;
manner of making.

(a) Any person whose request for one or more
existing, located EPA records has been denied in
whole or in part by an initial determination may
appeal that denial by addressing a written appeal
to the address shown in § 2.106(a).

(b) An appeal should be mailed no later than 30
calendar days after the date the requestor received
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the initial determination on the request. An un-
timely appeal may be treated either as a timely ap-
peal or as a new request, at the option of the Free-
dom of Information Officer.

(c) The appeal letter shall contain a reference to
the Request Identification Number (RIN), the date
of the initial determination, and the name and ad-
dress of the person who issued the initial denial.
The appeal letter shall also indicate which of the
records to which access was denied are the sub-
jects of the appeal.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985]

§ 2.115 Appeal determinations; by
whom made.

(a) The General Counsel shall make one of the
following legal determinations in connection with
every appeal from the initial denial of a request
for an existing, located record:

(1) The record must be disclosed;
(2) The record must not be disclosed, because

a statute or a provision of this part so requires; or
(3) The record is exempt from mandatory dis-

closure but legally may be disclosed as a matter
of Agency discretion.

(b) Whenever the General Counsel has deter-
mined under paragraph (a)(3) of this section that
a record is exempt from mandatory disclosure but
legally may be disclosed, and the record has not
been disclosed by EPA under 5 U.S.C. 552, the
matter shall be referred to the Assistant Adminis-
trator for External Affairs. If the Assistant
Administant Administrator determines that the
public interest would not be served by disclosure,
a determination denying the appeal shall be issued
by the General Counsel. If the Assistant Adminis-
trator determines that the public interest would be
served by disclosure, the record shall be disclosed
unless the Administrator (upon a review of the
matter requested by the appropriate Assistant Ad-
ministrator, Associate Administrator, Regional Ad-
ministrator, the General Counsel, or the head of a
headquarters staff office) determines that the pub-
lic interest would not be served by disclosure, in
which case the General Counsel shall issue a de-
termination denying the appeal. This review by the
Assistant Administrator for External Affairs shall
not apply to appeals from initial determinations by
the Office of Inspector General to deny requests.

(c) The General Counsel may delegate his au-
thority under paragraph (a) of this section to a Re-
gional Counsel, or to any other attorney employed
on a full-time basis by EPA, in connection with
any category of appeals or any individual appeal.

(d) The Assistant Administrator for External Af-
fairs may delegate the authority under paragraph

(b) of this section to the Deputy Assistant Admin-
istrator for External Affairs.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51659, Dec. 18, 1985]

§ 2.116 Contents of determination de-
nying appeal.

(a) Except as provided in paragraph (b) of this
section, each determination denying an appeal
from an initial denial shall be in writing, shall
state which of the exemptions in 5 U.S.C. 552(b)
apply to each requested existing record, and shall
state the reason(s) for denial of the appeal. A de-
nial determination shall also state the name and
position of each EPA officer or employee who di-
rected that the appeal be denied. Such a deter-
mination shall further state that the person whose
request was denied may obtain de novo judicial
review of the denial by complaint filed with the
district court of the United States in the district in
which the complainant resides, or has his principal
place of business, or in which the Agency records
are situated, or in the District of Columbia, pursu-
ant to 5 U.S.C. 552(a)(4).

(b) No determination denying an appeal shall
reveal the existence or nonexistence of records if
identifying the mere fact of the existence or non-
existence of those records would reveal confiden-
tial business information, confidential personal in-
formation or classified national security informa-
tion. Instead of identifying the existence or non-
existence of the records, the determination shall
state that the appeal is denied because either the
records do not exist or they are exempt from man-
datory disclosure under the applicable provision of
5 U.S.C. 552(b).

[53 FR 217, Jan. 5, 1988]

§ 2.117 Time allowed for issuance of
appeal determination.

(a) Except as otherwise provided in this section,
not later than the twentieth working day after the
date of receipt by the Freedom of Information Of-
ficer at EPA Headquarters of an appeal from an
initial denial of a request for records, the General
Counsel shall issue a written determination stating
which of the requested records (as to which an ap-
peal was made) shall be disclosed and which shall
not be disclosed.

(b) The period of 20 working days shall be
measured from the date an appeal is first received
by the Freedom of Information Officer at EPA
Headquarters, except as otherwise provided in
§ 2.205(a).

(c) The Office of General Counsel, after notify-
ing the Freedom of Information Officer at EPA
Headquarters, may extend the basic 20-day period
established under subsection (a) of this section by
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a period not to exceed 10 additional working days,
by furnishing written notice to the requestor within
the basic 20-day period stating the reasons for
such extension and the date by which the office
expects to be able to issue a determination. The
period may be so extended only when absolutely
necessary, only for the period required, and only
when one or more of the following unusual cir-
cumstances require the extension:

(1) There is a need to search for and collect the
records from field facilities or other establishments
that are separate from the office processing the ap-
peal;

(2) There is a need to search for, collect, and
appropriately examine a voluminous amount of
separate and distinct records which are demanded
in a single request; or

(3) There is a need for consultation, which shall
be conducted with all practicable speed, with an-
other agency having a substantial interest in the
determination of the request or among two or
more components of EPA.

(d) No extension of the 20-day period shall be
issued under subsection (c) of this section which
would cause the total of all such extensions and
of any extensions issued under § 2.112(e) to ex-
ceed 10 working days.

§ 2.118 Exemption categories.

(a) 5 U.S.C. 552(b) establishes nine exclusive
categories of matters which are exempt from the
mandatory disclosure requirements of 5 U.S.C.
552(a). No request under 5 U.S.C. 552 for an ex-
isting, located record in EPA’s possession shall be
denied by any EPA office or employee unless the
record contains (or its disclosure would reveal)
matters that are—

(1) Specifically authorized under criteria estab-
lished by an Executive Order to be kept secret in
the interest of national defense or foreign policy
and are in fact properly classified pursuant to such
Executive Order;

(2) Related solely to the internal personnel rules
and practices of an agency;

(3) Specifically exempted from disclosure by
statute (other than 5 U.S.C. 552(b)): Provided,
That such statute:

(i) Requires that the matters be withheld from
the public in such a manner as to leave no discre-
tion on the issue, or

(ii) Establishes particular criteria for withhold-
ing or refers to particular types of matters to be
withheld;

(4) Trade secrets and commercial or financial
information obtained from a person and privileged
or confidential (see subpart B);

(5) Interagency or intra-agency memorandums
or letters which would not be available by law to

a party other than an agency in litigation with the
agency;

(6) Personnel and medical files and similar files
the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy;

(7)(i) Records or information compiled for law
enforcement purposes, but only to the extent that
the production of such law enforcement records or
information:

(A) Could reasonably be expected to interfere
with enforcement proceedings;

(B) Would deprive a person of a right to a fair
trial or an impartial adjudication;

(C) Could reasonably be expected to constitute
an unwarranted invasion of personal privacy;

(D) Could reasonably be expected to disclose
the identity of a confidential source, including a
State, local, or foreign agency or authority or any
private institution which furnished information on
a confidential basis, and, in the case of a record
or information compiled by a criminal law en-
forcement authority in the course of a criminal in-
vestigation, or by an agency conducting a lawful
national security intelligence investigation, infor-
mation furnished by a confidential source;

(E) Would disclose techniques and procedures
for law enforcement investigations or prosecutions,
or would disclose guidelines for law enforcement
investigations or prosecutions if such disclosure
could reasonably be expected to risk circumven-
tion of the law; or

(F) Could reasonably be expected to endanger
the life or physical safety of any individual.

(ii) [Reserved]
(8) Contained in or related to examination, oper-

ating, or condition reports prepared by, on behalf
of, or for the use of an agency responsible for the
regulation or supervision of finanical institutions;
or

(9) Geological and geophysical information and
data, including maps, concerning wells.

(b) The fact that the applicability of an exemp-
tion permits the withholding of a requested record
(or portion thereof) does not necessarily mean that
the record must or should be withheld. See
§ 2.119.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40000, Sept. 8, 1978; 53 FR 217, Jan. 5, 1988]

§ 2.119 Discretionary release of exempt
documents.

(a) An EPA office may, in its discretion, release
requested records despite the applicability of one
or more of the exemptions listed in § 2.118 (a)(2),
(a)(5), or (a)(7). Disclosure of such records is en-
couraged if no important purpose would be served
by withholding the records.

(b) As a matter of policy, EPA will not release
a requested record if EPA has determined that one
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or more of the exemptions listed in § 2.118(a)(1),
(3), (4), (6), (8), or (9), applies to the record, ex-
cept when ordered to do so by a Federal court or
in exceptional circumstances under appropriate re-
strictions with the approval of the Office of Gen-
eral Counsel or a Regional Counsel.

§ 2.120 Fees; payment; waiver.

(a) Fee schedule. Requesters shall be charged
the full allowable direct costs incurred by the
Agency in responding to a FOIA request. How-
ever, if EPA uses a contractor to search for, repro-
duce or disseminate records responsive to a re-
quest, the cost to the requester shall not exceed the
cost of the Agency itself performing the service.

(1) There are four categories of requests. Fees
for each of the categories will be charged as fol-
lows:

(i) Commercial use requests. If the request seeks
disclosure of records for a commercial use, the re-
quester shall be charged for the time spent search-
ing for the requested record, reviewing the record
to determine whether it should be disclosed and
for the cost of each page of duplication. Commer-
cial use requesters should note that EPA also may
charge fees to them for time spent searching for
and/or reviewing records, even if EPA fails to lo-
cate the records or if the records located are deter-
mined to be exempt from disclosure.

(ii) Requests from an educational or non-com-
mercial scientific institution whose purpose is
scholarly or scientific research, involving a request
which is not for a commercial use and seeks dis-
closure of records. In the case of such a request,
the requester shall be charged only for the duplica-
tion cost of the records, except that the first 100
pages of duplication shall be furnished without
charge.

(iii) Requests from a representative of the news
media, involving a request which is not for a com-
mercial use and seeks disclosure of records. In the
case of such a request, the requester shall be
charged only for the duplication cost of the
records, except that the first 100 pages of duplica-
tion shall be furnished without charge.

(iv) All other requests. If the request seeks dis-
closure of records other than as described in para-
graphs (a)(1)(i), (ii), and (iii) of this section, the
requester shall be charged the full cost of search
and duplication. However, the first two hours of
search time (or its cost equivalent) and the first
100 pages of duplication (or their cost equivalent)
shall be furnished without charge. Requesters in
the ‘‘all other requests’’ category should note that
EPA also may charge fees to them for time spent
searching for records, even if EPA fails to locate
the records or if the records located are deter-
mined to be exempt from disclosure.

(2) The determination of a requester’s fee cat-
egory will be based on the following:

(i) Commercial use requesters: The use to which
the requester will put the documents requested;

(ii) Educational and non-commercial scientific
institution requestors: Identity of the requester and
the use to which the requestor will put the docu-
ments requested;

(iii) Representatives of the news media request-
ers: The identity of the requester and the use to
which the requestor will put the documents re-
quested.

(3) Fees will be charged to requesters, as appro-
priate, for search, duplication and review of re-
quested records in accordance with the following
schedule:

(i) Manual search for records.
(A) EPA Employees: For each 1⁄2 hour or por-

tion thereof:
(1) GS–8 and below: $4.00.
(2) GS–9 and above: $10.00.
(B) Contractor employees: The requestor will be

charged for actual charges up to but not exceeding
the rate which would have been charged had EPA
employees conducted the search.

(ii) Computer search for records charges will
consist of:

(A) EPA employee operators: For each 1⁄2 hour
or portion thereof:

(1) GS–8 and below: $4.00.
(2) GS–9 and above: $10.00, plus.
(B) Contractor operators: Requestors will be

charged for the actual charges up to but not ex-
ceeding the rate which would have been charged
had EPA employees conducted the search (see
paragraph (a)(3)(i)(A) of this section), plus.

(C) Actual computer resource usage charges for
this search.

(iii) Review of records. For each 1⁄2 hour or
portion thereof (EPA employees):

(A) GS–8 and below: $4.00.
(B) GS–9 and above: $10.00.
(iv) Duplication or reproduction of records.
(A) Duplication or reproduction of documents

by EPA employees (paper copy of paper original):
$.15 per page.

(B) Computer printouts (other than those cal-
culated in a direct-cost billing—see paragraph
(a)(3)(ii) of this section ‘‘Computer search for
records’’) $.15 per page.

(C) Other methods of duplication or reproduc-
tion, including, but not limited to, duplication of
photographs, microfilm and magnetic tape, will be
charged at the actual direct cost to EPA.

(4) Other charges.
(i) Other charges incurred in responding to a re-

quest including but not limited to, special handling
or transportation of records, will be charged at the
actual direct cost to EPA.
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(ii) Certification or authentication of records:
$25.00 per certification or authentication.

(5) No charge shall be made—
(i) For the cost of preparing or reviewing letters

of response to a request or appeal;
(ii) For time spent resolving legal or policy is-

sues concerning the application of exemptions;
(iii) For search time and the first 100 pages of

duplication for requests described in
§ 2.120(a)(1)(ii) and (iii) of this section;

(iv) For the first two hours of search time (or
its cost equivalent) and for the first 100 pages of
duplication for requests described in
§ 2.120(a)(1)(iv) of this section;

(v) If the total fee in connection with a request
is less than $25.00, or if the costs of collecting the
fee would otherwise exceed the amount of the fee.
However, when EPA reasonably believes that a re-
quester or group of requesters is attempting to
break a request down into a series of requests for
the purpose of avoiding the assessment of fees,
EPA will aggregate such requests to determine the
total fee, and will charge accordingly;

(vi) For responding to a request by an individ-
ual for one copy of a record retrievable by the re-
questing individual’s name or personal identifier
from a Privacy Act system of records;

(vii) For furnishing records requested by either
House of Congress, or by a duly authorized com-
mittee or subcommittee of Congress, unless the
records are requested for the benefit of an individ-
ual Member of Congress or for a constituent;

(viii) For furnishing records requested by and
for the official use of other Federal agencies; or

(ix) For furnishing records needed by an EPA
contractor, subcontractor, or grantee to perform the
work required by the EPA contract or grant.

(b) Method of payment. All fee payments shall
be in the form of a check or money order payable
to the ‘‘U.S. Environmental Protection Agency’’
and shall be sent (accompanied by a reference to
the pertinent Request Identification Number(s)) to
the appropriate Headquarters or Regional Office
lock box address:

(1) EPA—Washington Headquarters, P.O. Box
360277M, Pittsburgh, PA 15251;

(2) EPA—Region 1, P.O. Box 360197M, Pitts-
burgh, PA 15251;

(3) EPA—Region 2, P.O. Box 360188M, Pitts-
burgh, PA 15251;

(4) EPA—Region 3, P.O. Box 360515M, Pitts-
burgh, PA 15251;

(5) EPA—Region 4, P.O. Box 100142, Atlanta,
GA. 30384;

(6) EPA—Region 5, P.O. Box 70753, Chicago,
IL 60673;

(7) EPA—Region 6, P.O. Box 360582M, Pitts-
burgh, PA 15251;

(8) EPA—Region 7, P.O. Box 360748M, Pitts-
burgh, PA 15251;

(9) EPA—Region 8, P.O. Box 360859M, Pitts-
burgh, PA 15251;

(10) EPA—Region 9, P.O. Box 360863M, Pitts-
burgh, PA 15251;

(11) EPA—Region 10, P.O. Box 360903M,
Pittsburgh, PA 15251;

Under the Debt Collection Act of 1982 (Pub. L.
97–365), payment (except for prepayment) shall be
due within thirty (30) calendar days after the date
of billing. If payment is not received at the end of
thirty calendar days, interest and a late payment
handling charge will be assessed. In addition,
under this Act, a penalty charge will be applied on
any principal amount not paid within ninety (90)
calendar days after the due date for payment. By
the authority of the Debt Collection Act of 1982,
delinquent amounts due may be collected through
administrative offset or referred to private collec-
tion agencies. Information related to delinquent ac-
counts may also be reported to the appropriate
credit agencies.

(c) Assurance of payment. (1) If an EPA office
estimates that the fees for processing a request (or
aggregated requests as described in
§ 2.120(a)(5)(vi) of this section) will exceed
$25.00, that office need not search for, duplicate
or disclose records in response to the request(s)
until the requester assures payment of the total
amount of fees estimated to become due under this
section. In such cases, the EPA office will prompt-
ly inform the requester (by telephone it prac-
ticable) of the need to make assurance of payment.

(2) An EPA office may not require a requester
to make an advance payment, i.e. payment before
work is commenced or continued on a request, un-
less:

(i) A requester has previously failed to pay a
fee charged in a timely fashion (i.e., within 30
days after the date of the billing), or

(ii) The EPA office estimates or determines that
the allowable charges that a requester may be re-
quired to pay are likely to exceed $250.00. Then
the EPA office will notify the requester of the
likely cost and obtain satisfactory assurance of full
payment where the requester has a history of
prompt payment of FOIA fees, or require an ad-
vance payment of an amount up to the full esti-
mated charges in the case of requesters with no
history of payment. If such advance payment is
not received within 30 days after EPA’s billing,
the request will not be processed and the request
will be closed. See also § 2.112(d).

(d) Reduction or waiver of fee. (1) The fee
chargeable under this section shall be reduced or
waived by EPA if the Agency determines that dis-
closure of the information:
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(i) Is in the public interest because it is likely
to contribute significantly to public understanding
of the operations or activities of the government;
and

(ii) Is not primarily in the commercial interest
of the requestor.

(2) Both of these requirements must be satisfied
before fees properly assessable can be waived or
reduced.

(3) The Agency will employ the following four
factors in determining whether the first require-
ment has been met:

(i) The subject of the request: Whether the sub-
ject of the requested records concerns ‘‘the oper-
ations or activities of the government’’;

(ii) The informative value of the information to
be disclosed: Whether the disclosure is ‘‘likely to
contribute to an understanding of government op-
erations or activities’’;

(iii) The contribution to an understanding of the
subject by the general public likely to result from
disclosure: Whether disclosure of the requested in-
formation will contribute to ‘‘public understand-
ing’’; and

(iv) The significance of the contribution to pub-
lic understanding: Whether disclosure is likely to
contribute ‘‘significantly’’ to public understanding
of government operations or activities.

(4) The Agency will employ the following fac-
tors in determining whether the second require-
ment has been met:

(i) The existence and magnitude of a commer-
cial interest: Whether the requester has a commer-
cial interest that would be furthered by the re-
quested disclosure; and, if so

(ii) The primary interest in disclosure: Whether
the magnitude of the identified commercial interest
of the requester is sufficiently large, in comparison
with the public interest in disclosure, that disclo-
sure is ‘‘primarily in the commercial interest of
the requester.’’

(5) In all cases, the burden shall be on the re-
quester to present information in support of a re-
quest for a waiver of fees. A request for reduction
or waiver of fees should include:

(i) A clear statement of the requester’s interest
in the requested documents;

(ii) The use proposed for the documents and
whether the requester will derive income or other
benefit from such use;

(iii) A statement of how the public will benefit
from such use and from the release of the re-
quested documents; and

(iv) If specialized use of the documents or in-
formation is contemplated, a statement of the re-
quester’s qualifications that are relevant to the spe-
cialized use.

(6) A request for reduction or waiver of fees
shall be addressed to the appropriate Freedom of

Information Officer. The requester shall be in-
formed in writing of the Agency’s decision wheth-
er to grant or deny the fee waiver or fee reduction
request. This decision may be appealed by letter
addressed to the EPA Freedom of Information Of-
ficer. The General Counsel shall decide such ap-
peals. The General Counsel may redelegate this
authority only to the Deputy General Counsel or
the Associate General Counsel for Grants, Con-
tracts and General Law.

(e) The Financial Management Office shall
maintain a record of all fees charged requesters for
searching for, reviewing and reproducing requested
records under this section. If after the end of 60
calendar days from the date on which request for
payment was made the requester has not submitted
payment to the appropriate EPA billing address (as
listed in § 2.120(b)), the Financial Management
Division shall place the requester’s name on a de-
linquent list which is sent to the EPA Freedom of
Information Officer. If a requester whose name ap-
pears on the delinquent list makes a request under
this part, the EPA Freedom of Information Officer
shall inform the requester that EPA will not proc-
ess the request until the requester submits payment
of the overdue fee from the earlier request. Any
request made by an individual who specifies an af-
filiation with or representation of a corporation,
association, law firm, or other organization shall
be deemed to be a request by the corporation, as-
sociation, law firm, or other organization. If an or-
ganization placed on the delinquent list can show
that the person who made the request for which
payment was overdue did not make the request on
behalf of the organization the organization will be
removed from the delinquent list but the name of
the individual shall remain on the list. A requester
shall not be placed on the delinquent list if a re-
quest for a reduction or for a waiver is pending
under paragraph (d) of this section.

[53 FR 217, Jan. 5, 1988]

§ 2.121 Exclusions.
(a) Whenever a request is made which involves

access to records described in § 2.118(a)(7)(i)(A),
and

(1) The investigation or proceeding involves a
possible violation of criminal law; and

(2) There is reason to believe that the subject of
the investigation or proceeding is not aware of its
pendency, and disclosure of the existence of such
records could reasonably be expected to interfere
with enforcement proceedings, EPA shall, during
only such time as the circumstances continue, treat
the records as not subject to the requirements of
5 U.S.C. 552 and this subpart.

(b) Whenever informant records maintained by
the Agency under an informant’s name or personal
identifier are requested by a third party according
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to the informant’s name or personal identifier and
the informant’s status as an informant has not
been officially confirmed, EPA shall treat the
records as not subject to the requirements of 5
U.S.C. 552 and this subpart.

(c) No determination relying on this section
shall be issued without the concurrence of the
General Counsel or his designee. The General
Counsel has designated the Contracts and Informa-
tion Law Branch to act on these requests for con-
currence.

(d) An initial determination which only relies on
this section will not include notice of appeal
rights.

[53 FR 219, Jan. 5, 1988]

Subpart B—Confidentiality of
Business Information

§ 2.201 Definitions.
For the purposes of this subpart:
(a) Person means an individual, partnership,

corporation, association, or other public or private
organization or legal entity, including Federal,
State or local governmental bodies and agencies
and their employees.

(b) Business means any person engaged in a
business, trade, employment, calling or profession,
whether or not all or any part of the net earnings
derived from such engagement by such person
inure (or may lawfully inure) to the benefit of any
private shareholder or individual.

(c) Business information (sometimes referred to
simply as information) means any information
which pertains to the interests of any business,
which was developed or acquired by that business,
and (except where the context otherwise requires)
which is possessed by EPA in recorded form.

(d) Affected business means, with reference to
an item of business information, a business which
has asserted (and not waived or withdrawn) a
business confidentiality claim covering the infor-
mation, or a business which could be expected to
make such a claim if it were aware that disclosure
of the information to the public was proposed.

(e) Reasons of business confidentiality include
the concept of trade secrecy and other related legal
concepts which give (or may give) a business the
right to preserve the confidentiality of business in-
formation and to limit its use or disclosure by oth-
ers in order that the business may obtain or retain
business advantages it derives from its rights in
the information. The definition is meant to encom-
pass any concept which authorizes a Federal agen-
cy to withhold business information under 5
U.S.C. 552(b)(4), as well as any concept which re-
quires EPA to withhold information from the pub-
lic for the benefit of a business under 18 U.S.C.

1905 or any of the various statutes cited in § 2.301
through § 2.309.

(f) [Reserved]
(g) Information which is available to the public

is information in EPA’s possession which EPA
will furnish to any member of the public upon re-
quest and which EPA may make public, release or
otherwise make available to any person whether or
not its disclosure has been requested.

(h) Business confidentiality claim (or, simply,
claim) means a claim or allegation that business
information is entitled to confidential treatment for
reasons of business confidentiality, or a request for
a determination that such information is entitled to
such treatment.

(i) Voluntarily submitted information means
business information in EPA’s possession—

(1) The submission of which EPA had no statu-
tory or contractual authority to require; and

(2) The submission of which was not prescribed
by statute or regulation as a condition of obtaining
some benefit (or avoiding some disadvantage)
under a regulatory program of general applicabil-
ity, including such regulatory programs as permit,
licensing, registration, or certification programs,
but excluding programs concerned solely or pri-
marily with the award or administration by EPA
of contracts or grants.

(j) Recorded means written or otherwise reg-
istered in some form for preserving information,
including such forms as drawings, photographs,
videotape, sound recordings, punched cards, and
computer tape or disk.

(k) [Reserved]
(l) Administrator, Regional Administrator, Gen-

eral Counsel, Regional Counsel, and Freedom of
Information Officer mean the EPA officers or em-
ployees occupying the positions so titled.

(m) EPA office means any organizational ele-
ment of EPA, at any level or location. (The terms
EPA office and EPA legal office are used in this
subpart for the sake of brevity and ease of ref-
erence. When this subpart requires that an action
be taken by an EPA office or by an EPA legal of-
fice, it is the responsibility of the officer or em-
ployee in charge of that office to take the action
or ensure that it is taken.)

(n) EPA legal office means the EPA General
Counsel and any EPA office over which the Gen-
eral Counsel exercises supervisory authority, in-
cluding the various Offices of Regional Counsel.
(See paragraph (m) of this section.)

(o) A working day is any day on which Federal
government offices are open for normal business.
Saturdays, Sundays, and official Federal holidays
are not working days; all other days are.
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§ 2.202 Applicability of subpart; prior-
ity where provisions conflict;
records containing more than one
kind of information.

(a) Sections 2.201 through 2.215 establish basic
rules governing business confidentiality claims, the
handling by EPA of business information which is
or may be entitled to confidential treatment, and
determinations by EPA of whether information is
entitled to confidential treatment for reasons of
business confidentiality.

(b) Various statutes (other than 5 U.S.C. 552)
under which EPA operates contain special provi-
sions concerning the entitlement to confidential
treatment of information gathered under such stat-
utes. Sections 2.301 through 2.311 prescribe rules
for treatment of certain categories of business in-
formation obtained under the various statutory pro-
visions. Paragraph (b) of each of those sections
should be consulted to determine whether any of
those sections applies to the particular information
in question.

(c) The basic rules of §§ 2.201 through 2.215
govern except to the extent that they are modified
or supplanted by the special rules of §§ 2.301
through 2.311. In the event of a conflict between
the provisions of the basic rules and those of a
special rule which is applicable to the particular
information in question, the provision of the spe-
cial rule shall govern.

(d) If two or more of the sections containing
special rules apply to the particular information in
question, and the applicable sections prescribe
conflicting special rules for the treatment of the
information, the rule which provides greater or
wider availability to the public of the information
shall govern.

(e) For most purposes, a document or other
record may usefully be treated as a single unit of
information, even though in fact the document or
record is comprised of a collection of individual
items of information. However, in applying the
provisions of this subpart, it will often be nec-
essary to separate the individual items of informa-
tion into two or more categories, and to afford dif-
ferent treatment to the information in each such
category. The need for differentiation of this type
may arise, e.g., because a business confidentiality
claim covers only a portion of a record, or because
only a portion of the record is eligible for con-
fidential treatment. EPA offices taking action
under this subpart must be alert to this problem.

(f) In taking actions under this subpart, EPA of-
fices should consider whether it is possible to ob-
tain the affected business’s consent to disclosure
of useful portions of records while protecting the
information which is or may be entitled to con-
fidentiality (e.g., by withholding such portions of
a record as would identify a business, or by dis-

closing data in the form of industry-wide aggre-
gates, multi-year averages or totals, or some simi-
lar form).

(g) This subpart does not apply to questions
concerning entitlement to confidential treatment or
information which concerns an individual solely in
his personal, as opposed to business, capacity.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40000, Sept. 8, 1978; 50 FR 51661, Dec. 18, 1985]

§ 2.203 Notice to be included in EPA
requests, demands, and forms;
method of asserting business con-
fidentiality claim; effect of failure
to assert claim at time of submis-
sion.

(a) Notice to be included in certain requests and
demands for information, and in certain forms.
Whenever an EPA office makes a written request
or demand that a business furnish information
which, in the office’s opinion, is likely to be re-
garded by the business as entitled to confidential
treatment under this subpart, or whenever an EPA
office prescribes a form for use by businesses in
furnishing such information, the request, demand,
or form shall include or enclose a notice which—

(1) States that the business may, if it desires, as-
sert a business confidentiality claim covering part
or all of the information, in the manner described
by paragraph (b) of this section, and that informa-
tion covered by such a claim will be disclosed by
EPA only to the extent, and by means of the pro-
cedures, set forth in this subpart;

(2) States that if no such claim accompanies the
information when it is received by EPA, it may be
made available to the public by EPA without fur-
ther notice to the business; and

(3) Furnishes a citation of the location of this
subpart in the Code of Federal Regulations and the
FEDERAL REGISTER.

(b) Method and time of asserting business con-
fidentiality claim. A business which is submitting
information to EPA may assert a business con-
fidentiality claim covering the information by
placing on (or attaching to) the information, at the
time it is submitted to EPA, a cover sheet,
stamped or typed legend, or other suitable form of
notice employing language such as trade secret,
proprietary, or company confidential. Allegedly
confidential portions of otherwise non-confidential
documents should be clearly identified by the
business, and may be submitted separately to fa-
cilitate identification and handling by EPA. If the
business desires confidential treatment only until a
certain date or until the occurrence of a certain
event, the notice should so state.

(c) Effect of failure to assert claim at time of
submission of information. If information was sub-
mitted by a business to EPA on or after October
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1, 1976, in response to an EPA request or demand
(or on an EPA-prescribed form) which contained
the substance of the notice required by paragraph
(a) of this section, and if no business confidential-
ity claim accompanied the information when it
was received by EPA, the inquiry to the business
normally required by § 2.204(c)(2) need not be
made. If a claim covering the information is re-
ceived after the information itself is received, EPA
will make such efforts as are administratively
practicable to associate the late claim with copies
of the previously-submitted information in EPA
files (see § 2.204(c)(1)). However, EPA cannot as-
sure that such efforts will be effective, in light of
the possibility of prior disclosure or widespread
prior dissemination of the information.

§ 2.204 Initial action by EPA office.
(a) Situations requiring action. This section pre-

scribes procedures to be used by EPA offices in
making initial determinations of whether business
information is entitled to confidential treatment for
reasons of business confidentiality. Action shall be
taken under this section whenever an EPA office:

(1) Learns that it is responsible for responding
to a request under 5 U.S.C. 552 for the release of
business information; in such a case, the office
shall issue an initial determination within the pe-
riod specified in § 2.112;

(2) Desires to determine whether business infor-
mation in its possession is entitled to confidential
treatment, even though no request for release of
the information has been received; or

(3) Determines that it is likely that EPA eventu-
ally will be requested to disclose the information
at some future date and thus will have to deter-
mine whether the information is entitled to con-
fidential treatment. In such a case this section’s
procedures should be initiated at the earliest prac-
ticable time, in order to increase the time available
for preparation and submission of comments and
for issuance of determinations, and to make easier
the task of meeting response deadlines if a request
for release of the information is later received
under 5 U.S.C. 552.

(b) Previous confidentiality determination. The
EPA office shall first ascertain whether there has
been a previous determination, issued by a Federal
court or by an EPA legal office acting under this
subpart, holding that the information in question is
entitled to confidential treatment for reasons of
business confidentiality.

(1) If such a determination holds that the infor-
mation is entitled to confidential treatment, the
EPA Office shall furnish any person whose re-
quest for the information is pending under 5
U.S.C. 552 an initial determination (see § 2.111
and § 2.113) that the information has previously
been determined to be entitled to confidential

treatment, and that the request is therefore denied.
The office shall furnish such person the appro-
priate case citation or EPA determination. If the
EPA office believes that a previous determination
which was issued by an EPA legal office may be
improper or no longer valid, the office shall so in-
form the EPA legal office, which shall consider
taking action under § 2.205(h).

(2) With respect to all information not known to
be covered by such a previous determination, the
EPA office shall take action under paragraph (c)
of this section.

(c) Determining existence of business confiden-
tiality claims. (1) Whenever action under this para-
graph is required by paragraph (b)(2) of this sec-
tion, the EPA office shall examine the information
and the office’s records to determine which busi-
nesses, if any, are affected businesses (see
§ 2.201(d)), and to determine which businesses if
any, have asserted business confidentiality claims
which remain applicable to the information. If any
business is found to have asserted an applicable
claim, the office shall take action under paragraph
(d) of this section with respect to each such claim.

(2)(i) If the examination conducted under para-
graph (c)(1) of this section discloses the existence
of any business which, although it has not asserted
a claim, might be expected to assert a claim if it
knew EPA proposed to disclose the information,
the EPA office shall contact a responsible official
of each such business to learn whether the busi-
ness asserts a claim covering the information.
However, no such inquiry need be made to any
business—

(A) Which failed to assert a claim covering the
information when responding to an EPA request or
demand, or supplying information on an EPA
form, which contained the substance of the state-
ments prescribed by § 2.203(a);

(B) Which otherwise failed to assert a claim
covering the information after being informed by
EPA that such failure could result in disclosure of
the information to the public; or

(C) Which has otherwise waived or withdrawn
a claim covering the information.

(ii) If a request for release of the information
under 5 U.S.C. 552 is pending at the time inquiry
is made under this paragraph (c)(2), the inquiry
shall be made by telephone or equally prompt
means, and the responsible official contacted shall
be informed that any claim the business wishes to
assert must be brought to the EPA office’s atten-
tion no later than the close of business on the third
working day after such inquiry.

(iii) A record shall be kept of the results of any
inquiry under this paragraph (c)(2). If any business
makes a claim covering the information, the EPA
office shall take further action under paragraph (d)
of this section.
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(3) If, after the examination under paragraph
(c)(1) of this section, and after any inquiry made
under paragraph (c)(2) of this section, the EPA of-
fice knows of no claim covering the information
and the time for response to any inquiry has
passed, the information shall be treated for pur-
poses of this subpart as not entitled to confidential
treatment.

(d) Preliminary determination. Whenever action
under this paragraph is required by paragraph
(c)(1) or (2) of this section on any business’s
claim, the EPA Office shall make a determination
with respect to each such claim. Each determina-
tion shall be made after consideration of the provi-
sions of § 2.203, the applicable substantive criteria
in § 2.208 or elsewhere in this subpart, and any
previously-issued determinations under this subpart
which are applicable.

(1) If, in connection with any business’s claim,
the office determines that the information may be
entitled to confidential treatment, the office shall—

(i) Furnish the notice of opportunity to submit
comments prescribed by paragraph (e) of this sec-
tion to each business which is known to have as-
serted an applicable claim and which has not pre-
viously been furnished such notice with regard to
the information in question;

(ii) Furnish, to any person whose request for re-
lease of the information is pending under 5 U.S.C.
552, a determination (in accordance with § 2.113)
that the information may be entitled to confidential
treatment under this subpart and 5 U.S.C.
552(b)(4), that further inquiry by EPA pursuant to
this subpart is required before a final determina-
tion on the request can be issued, that the person’s
request is therefore initially denied, and that after
further inquiry a final determination will be issued
by an EPA legal office; and

(iii) Refer the matter to the appropriate EPA
legal office, furnishing the information required by
paragraph (f) of this section after the time has
elapsed for receipt of comments from the affected
business.

(2) If, in connection with all applicable claims,
the office determines that the information clearly
is not entitled to confidential treatment, the office
shall take the actions required by § 2.205(f). How-
ever, if a business has previously been furnished
notice under § 2.205(f) with respect to the same
information, no further notice need be furnished to
that business. A copy of each notice furnished to
a business under this paragraph (d)(2) and
§ 2.205(f) shall be forwarded promptly to the ap-
propriate EPA legal office.

(e) Notice to affected businesses; opportunity to
comment. (1) Whenever required by paragraph
(d)(1) of this section, the EPA office shall prompt-
ly furnish each business a written notice stating
that EPA is determining under this subpart wheth-

er the information is entitled to confidential treat-
ment, and affording the business an opportunity to
comment. The notice shall be furnished by cer-
tified mail (return receipt requested), by personal
delivery, or by other means which allows verifica-
tion of the fact and date of receipt. The notice
shall state the address of the office to which the
business’s comments shall be addressed (the EPA
office furnishing the notice, unless the General
Counsel has directed otherwise), the time allowed
for comments, and the method for requesting a
time extension under § 2.205(b)(2). The notice
shall further state that EPA will construe a
business’s failure to furnish timely comments as a
waiver of the business’s claim.

(2) If action under this section is occasioned by
a request for the information under 5 U.S.C. 552,
the period for comments shall be 15 working days
after the date of the business’s receipt of the writ-
ten notice. In other cases, the EPA office shall es-
tablish a reasonable period for comments (not less
than 15 working days after the business’s receipt
of the written notice). The time period for com-
ments shall be considered met if the business’s
comments are postmarked or hand delivered to the
office designated in the notice by the date speci-
fied. In all cases, the notice shall call the
business’s attention to the provisions of § 2.205(b).

(3) At or about the time the written notice is
furnished, the EPA office shall orally inform a re-
sponsible representative of the business (by tele-
phone or otherwise) that the business should ex-
pect to receive the written notice, and shall request
the business to contact the EPA office if the writ-
ten notice has not been received within a few
days, so that EPA may furnish a duplicate notice.

(4) The written notice required by paragraph
(e)(1) of this section shall invite the business’s
comments on the following points (subject to para-
graph (e)(5) of this section):

(i) The portions of the information which are al-
leged to be entitled to confidential treatment;

(ii) The period of time for which confidential
treatment is desired by the business (e.g., until a
certain date, until the occurrence of a specified
event, or permanently);

(iii) The purpose for which the information was
furnished to EPA and the approximate date of sub-
mission, if known;

(iv) Whether a business confidentiality claim ac-
companied the information when it was received
by EPA;

(v) Measures taken by the business to guard
against undesired disclosure of the information to
others;

(vi) The extent to which the information has
been disclosed to others, and the precautions taken
in connection therewith;
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(vii) Pertinent confidentiality determinations, if
any, by EPA or other Federal agencies, and a copy
of any such determination, or reference to it, if
available;

(viii) Whether the business asserts that disclo-
sure of the information would be likely to result
in substantial harmful effects on the business’
competitive position, and if so, what those harmful
effects would be, why they should be viewed as
substantial, and an explanation of the causal rela-
tionship between disclosure and such harmful ef-
fects; and

(ix) Whether the business asserts that the infor-
mation is voluntarily submitted information as de-
fined in § 2.201(i), and if so, whether and why dis-
closure of the information would tend to lessen the
availability to EPA of similar information in the
future.

(5) To the extent that the EPA office already
possesses the relevant facts, the notice need not
solicit responses to the matters addressed in para-
graphs (e)(4) (i) through (ix) of this section, al-
though the notice shall request confirmation of
EPA’s understanding of such facts where appro-
priate.

(6) The notice shall refer to § 2.205(c) and shall
include the statement prescribed by § 2.203(a).

(f) Materials to be furnished to EPA legal of-
fice. When a matter is referred to an EPA legal of-
fice under paragraph (d)(1) of this section, the
EPA office taking action under this section shall
forward promptly to the EPA legal office the fol-
lowing items:

(1) A copy of the information in question, or
(where the quantity or form of the information
makes forwarding a copy of the information im-
practical) representative samples, a description of
the information, or both;

(2) A description of the circumstances and date
of EPA’s acquisition of the information;

(3) The name, address, and telephone number of
the EPA employee(s) most familiar with the infor-
mation;

(4) The name, address and telephone number of
each business which asserts an applicable business
confidentiality claim;

(5) A copy of each applicable claim (or the
record of the assertion of the claim), and a de-
scription of when and how each claim was as-
serted;

(6) Comments concerning each business’s com-
pliance or noncompliance with applicable require-
ments of § 2.203;

(7) A copy of any request for release of the in-
formation pending under 5 U.S.C. 552;

(8) A copy of the business’s comments on
whether the information is entitled to confidential
treatment;

(9) The office’s comments concerning the ap-
propriate substantive criteria under this subpart,
and information the office possesses concerning
the information’s entitlement to confidential treat-
ment; and

(10) Copies of other correspondence or memo-
randa which pertain to the matter.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40000, Sept. 8, 1978; 50 FR 51661, Dec. 18, 1985]

§ 2.205 Final confidentiality deter-
mination by EPA legal office.

(a) Role of EPA legal office. (1) The appropriate
EPA legal office (see paragraph (i) of this section)
is responsible for making the final administrative
determination of whether or not business informa-
tion covered by a business confidentiality claim is
entitled to confidential treatment under this sub-
part.

(2) When a request for release of the informa-
tion under 5 U.S.C. 552 is pending, the EPA legal
office’s determination shall serve as the final de-
termination on appeal from an initial denial of the
request.

(i) If the initial denial was issued under
§ 2.204(b)(1), a final determination by the EPA
legal office is necessary only if the requestor has
actually filed an appeal.

(ii) If the initial denial was issued under
§ 2.204(d)(1), however, the EPA legal office shall
issue a final determination in every case, unless
the request has been withdrawn. (Initial denials
under § 2.204(d)(1) are of a procedural nature, to
allow further inquiry into the merits of the matter,
and a requestor is entitled to a decision on the
merits.) If an appeal from such a denial has not
been received by the EPA Freedom of Information
Officer on the tenth working day after issuance of
the denial, the matter shall be handled as if an ap-
peal had been received on that day, for purposes
of establishing a schedule for issuance of an ap-
peal decision under § 2.117 of this part.

(b) Comment period; extensions; untimeliness as
waiver of claim. (1) Each business which has been
furnished the notice and opportunity to comment
prescribed by § 2.204(d)(1) and § 2.204(e) shall
furnish its comments to the office specified in the
notice in time to be postmarked or hand delivered
to that office not later than the date specified in
the notice (or the date established in lieu thereof
under this section).

(2) The period for submission of comments may
be extended if, before the comments are due, a re-
quest for an extension of the comment period is
made by the business and approved by the EPA
legal office. Except in extraordinary cir-
cumstances, the EPA legal office will not approve
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such an extension without the consent of any per-
son whose request for release of the information
under 5 U.S.C. 552 is pending.

(3) The period for submission of comments by
a business may be shortened in the manner de-
scribed in paragraph (g) of this section.

(4) If a business’s comments have not been re-
ceived by the specified EPA office by the date
they are due (including any approved extension),
that office shall promptly inquire whether the busi-
ness has complied with paragraph (b)(1) of this
section. If the business has complied with para-
graph (b)(1) but the comments have been lost in
transmission, duplicate comments shall be re-
quested.

(c) Confidential treatment of comments from
business. If information submitted to EPA by a
business as part of its comments under this section
pertains to the business’s claim, is not otherwise
possessed by EPA, and is marked when received
in accordance with § 2.203(b), it will be regarded
by EPA as entitled to confidential treatment and
will not be disclosed by EPA without the
business’s consent, unless its disclosure is duly or-
dered by a Federal court, notwithstanding other
provisions of this subpart to the contrary.

(d) Types of final determinations; matters to be
considered. (1) If the EPA legal office finds that
a business has failed to furnish comments under
paragraph (b) of this section by the specified due
date, it shall determine that the business has
waived its claim. If, after application of the pre-
ceding sentence, no claim applies to the informa-
tion, the office shall determine that the information
is not entitled to confidential treatment under this
subpart and, subject to § 2.210, is available to the
public.

(2) In all other cases, the EPA legal office shall
consider each business’s claim and comments, the
various provisions of this subpart, any previously-
issued determinations under this subpart which are
pertinent, the materials furnished it under
§ 2.204(f), and such other materials as it finds ap-
propriate. With respect to each claim, the office
shall determine whether or not the information is
entitled to confidential treatment for the benefit of
the business that asserted the claim, and the period
of any such entitlement (e.g., until a certain date,
until the occurrence of a specified event, or per-
manently), and shall take further action under
paragraph (e) or (f) of this section, as appropriate.

(3) Whenever the claims of two or more busi-
nesses apply to the same information, the EPA
legal office shall take action appropriate under the
particular circumstances to protect the interests of
all persons concerned (including any person whose
request for the information is pending under 5
U.S.C. 552).

(e) Determination that information is entitled to
confidential treatment. If the EPA legal office de-
termines that the information is entitled to con-
fidential treatment for the full period requested by
the business which made the claim, EPA shall
maintain the information in confidence for such
period, subject to paragraph (h) of this section,
§ 2.209, and the other provisions of this subpart
which authorize disclosure in specified cir-
cumstances, and the office shall so inform the
business. If any person’s request for the release of
the information is then pending under 5 U.S.C.
552, the EPA legal office shall issue a final deter-
mination denying that request.

(f) Determination that information is not enti-
tled to confidential treatment; notice; waiting pe-
riod; release of information. (1) Notice of denial
(or partial denial) of a business confidentiality
claim, in the form prescribed by paragraph (f)(2)
of this section, shall be furnished—

(i) By the EPA office taking action under
§ 2.204, to each business on behalf of which a
claim has been made, whenever § 2.204(d)(2) re-
quires such notice; and

(ii) By the EPA legal office taking action under
this section, to each business which has asserted a
claim applicable to the information and which has
furnished timely comments under paragraph (b) of
this section, whenever the EPA legal office deter-
mines that the information is not entitled to con-
fidential treatment under this subpart for the bene-
fit of the business, or determines that the period
of any entitlement to confidential treatment is
shorter than that requested by the business.

(2) The notice prescribed by paragraph (f)(1) of
this section shall be written, and shall be furnished
by certified mail (return receipt requested), by per-
sonal delivery, or by other means which allows
verification of the fact of receipt and the date of
receipt. The notice shall state the basis for the de-
termination, that it constitutes final agency action
concerning the business confidentiality claim, and
that such final agency action may be subject to ju-
dicial review under Chapter 7 of Title 5, United
States Code. With respect to EPA’s implementa-
tion of the determination, the notice shall state that
(subject to § 2.210) EPA will make the informa-
tion available to the public on the tenth working
day after the date of the business’s receipt of the
written notice (or on such later date as is estab-
lished in lieu thereof by the EPA legal office
under paragraph (f)(3) of this section), unless the
EPA legal office has first been notified of the
business’s commencement of an action in a Fed-
eral court to obtain judicial review of the deter-
mination, and to obtain preliminary injunctive re-
lief against disclosure. The notice shall further
state that if such an action is timely commenced,
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EPA may nonetheless make the information avail-
able to the public (in the absence of an order by
the court to the contrary), once the court has de-
nied a motion for a preliminary injunction in the
action or has otherwise upheld the EPA determina-
tion, or whenever it appears to the EPA legal of-
fice, after reasonable notice to the business, that
the business is not taking appropriate measures to
obtain a speedy resolution of the action. If the in-
formation has been found to be temporarily enti-
tled to confidential treatment, the notice shall fur-
ther state that the information will not be disclosed
prior to the end of the period of such temporary
entitlement to confidential treatment.

(3) The period established in a notice under
paragraph (f)(2) of this section for commencement
of an action to obtain judicial review may be ex-
tended if, before the expiration of such period, a
request for an extension is made by the business
and approved by the EPA legal office. Except in
extraordinary circumstances, the EPA legal office
will not approve such an extension without the
consent of any person whose request for release of
the information under 5 U.S.C. 552 is pending.

(4) After the expiration of any period of tem-
porary entitlement to confidential treatment, a de-
termination under this paragraph (f) shall be im-
plemented by the EPA legal office by making the
information available to the public (in the absence
of a court order prohibiting disclosure) when-
ever—

(i) The period provided for commencement by
a business of an action to obtain judicial review
of the determination has expired without notice to
the EPA legal office of commencement of such an
action;

(ii) The court, in a timely-commenced action,
has denied the business’ motion for a preliminary
injunction, or has otherwise upheld the EPA deter-
mination; or

(iii) The EPA legal office, after reasonable no-
tice has been provided to the business, finds that
the business is not taking appropriate measures to
obtain a speedy resolution of the timely-com-
menced action.

(5) Any person whose request for release of the
information under 5 U.S.C. 552 is pending at the
time notice is given under paragraph (f)(2) of this
section shall be furnished a determination under 5
U.S.C. 552 stating the circumstances under which
the information will be released.

(g) Emergency situations. If the General Coun-
sel finds that disclosure of information covered by
a claim would be helpful in alleviating a situation
posing an imminent and substantial danger to pub-
lic health or safety, he may prescribe and make
known to interested persons such shorter comment
period (paragraph (b) of this section), post-deter-
mination waiting period (paragraph (f) of this sec-

tion), or both, as he finds necessary under the cir-
cumstances.

(h) Modification of prior determinations. A de-
termination that information is entitled to con-
fidential treatment for the benefit of a business,
made under this subpart by an EPA legal office,
shall continue in effect in accordance with its
terms until an EPA legal office taking action
under this section, or under § 2.206 or § 2.207, is-
sues a final determination stating that the earlier
determination no longer describes correctly the in-
formation’s entitlement to confidential treatment
because of change in the applicable law, newly-
discovered or changed facts, or because the earlier
determination was clearly erroneous. If an EPA
legal office tentatively concludes that such an ear-
lier determination is of questionable validity, it
shall so inform the business, and shall afford the
business an opportunity to furnish comments on
pertinent issues in the manner described by
§ 2.204(e) and paragraph (b) of this section. If,
after consideration of any timely comments sub-
mitted by the business, the EPA legal office makes
a revised final determination that the information
is not entitled to confidential treatment, or that the
period of entitlement to such treatment will end
sooner than it would have ended under the earlier
determination, the office will follow the procedure
described in paragraph (f) of this section. Deter-
minations under this section may be made only by,
or with the concurrence of, the General Counsel.

(i) Delegation and redelegation of authority.
Unless the General Counsel otherwise directs, or
this subpart otherwise specifically provides, deter-
minations and actions required by this subpart to
be made or taken by an EPA legal office shall be
made or taken by the appropriate Regional counsel
whenever the EPA office taking action under
§ 2.204 or § 2.206(b) is under the supervision of a
Regional Administrator, and by the General Coun-
sel in all other cases. The General Counsel may
redelegate any or all of his authority under this
subpart to any attorney employed by EPA on a
full-time basis under the General Counsel’s super-
vision. A Regional Counsel may redelegate any or
all of his authority under this subpart to any attor-
ney employed by EPA on a full-time basis under
the Regional counsel’s supervision.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51661, Dec. 18, 1985]

§ 2.206 Advance confidentiality deter-
minations.

(a) An advance determination under this section
may be issued by an EPA legal office if—

(1) EPA has requested or demanded that a busi-
ness furnish business information to EPA;
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(2) The business asserts that the information, if
submitted, would constitute voluntarily submitted
information under § 2.201(i);

(3) The business will voluntarily submit the in-
formation for use by EPA only if EPA first deter-
mines that the information is entitled to confiden-
tial treatment under this subpart; and

(4) The EPA office which desires submission of
the information has requested that the EPA legal
office issue a determination under this section.

(b) The EPA office requesting an advance deter-
mination under this section shall—

(1) Arrange to have the business furnish directly
to the EPA legal office a copy of the information
(or, where feasible, a description of the nature of
the information sufficient to allow a determination
to be made), as well as the business’s comments
concerning the matters addressed in § 2.204(e)(4),
excluding, however, matters addressed in § 2.204
(e)(4)(iii) and (e)(4)(iv); and

(2) Furnish to the EPA legal office the materials
referred to in § 2.204(f) (3), (7), (8), and (9).

(c) In making a determination under this sec-
tion, the EPA legal office shall first determine
whether or not the information would constitute
voluntarily submitted information under § 2.201(i).
If the information would constitute voluntarily
submitted information, the legal office shall further
determine whether the information is entitled to
confidential treatment.

(d) If the EPA legal office determines that the
information would not constitute voluntarily sub-
mitted information, or determines that it would
constitute voluntarily submitted information but
would not be entitled to confidential treatment, it
shall so inform the business and the EPA office
which requested the determination, stating the
basis of the determination, and shall return to the
business all copies of the information which it
may have received from the business (except that
if a request under 5 U.S.C. 552 for release of the
information is received while the EPA legal office
is in possession of the information, the legal office
shall retain a copy of the information, but shall not
disclose it unless ordered by a Federal court to do
so). The legal office shall not disclose the infor-
mation to any other EPA office or employee and
shall not use the information for any purpose ex-
cept the determination under this section, unless
otherwise directed by a Federal court.

(e) If the EPA legal office determines that the
information would constitute voluntarily submitted
information and that it is entitled to confidential
treatment, it shall so inform the EPA office which
requested the determination and the business
which submitted it, and shall forward the informa-
tion to the EPA office which requested the deter-
mination.

§ 2.207 Class determinations.

(a) The General Counsel may make and issue a
class determination under this section if he finds
that—

(1) EPA possesses, or is obtaining, related items
of business information;

(2) One or more characteristics common to all
such items of information will necessarily result in
identical treatment for each such item under one
or more of the provisions in this subpart, and that
it is therefore proper to treat all such items as a
class for one or more purposes under this subpart;
and

(3) A class determination would serve a useful
purpose.

(b) A class determination shall clearly identify
the class of information to which it pertains.

(c) A class determination may state that all of
the information in the class—

(1) Is, or is not, voluntarily submitted informa-
tion under § 2.201(i);

(2) Is, or is not, governed by a particular section
of this subpart, or by a particular set of substantive
criteria under this subpart;

(3) Fails to satisfy one or more of the applicable
substantive criteria, and is therefore ineligible for
confidential treatment;

(4) Satisfies one or more of the applicable sub-
stantive criteria; or

(5) Satisfies one or more of the applicable sub-
stantive criteria during a certain period, but will be
ineligible for confidential treatment thereafter.

(d) The purpose of a class determination is sim-
ply to make known the Agency’s position regard-
ing the manner in which information within the
class will be treated under one or more of the pro-
visions of this subpart. Accordingly, the notice of
opportunity to submit comments referred to in
§ 2.204(d)(1)(ii) and § 2.205(b), and the list of ma-
terials required to be furnished to the EPA legal
office under § 2.204(d)(1)(iii), may be modified to
reflect the fact that the class determination has
made unnecessary the submission of materials per-
tinent to one or more issues. Moreover, in appro-
priate cases, action based on the class determina-
tion may be taken under § 2.204(b)(1), § 2.204(d),
§ 2.205(d), or § 2.206. However, the existence of a
class determination shall not, of itself, affect any
right a business may have to receive any notice
under § 2.204(d)(2) or § 2.205(f).

§ 2.208 Substantive criteria for use in
confidentiality determinations.

Determinations issued under §§ 2.204 through
2.207 shall hold that business information is enti-
tled to confidential treatment for the benefit of a
particular business if—
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(a) The business has asserted a business con-
fidentiality claim which has not expired by its
terms, nor been waived nor withdrawn;

(b) The business has satisfactorily shown that it
has taken reasonable measures to protect the con-
fidentiality of the information, and that it intends
to continue to take such measures;

(c) The information is not, and has not been,
reasonably obtainable without the business’s con-
sent by other persons (other than governmental
bodies) by use of legitimate means (other than dis-
covery based on a showing of special need in a ju-
dicial or quasi-judicial proceeding);

(d) No statute specifically requires disclosure of
the information; and

(e) Either—
(1) The business has satisfactorily shown that

disclosure of the information is likely to cause
substantial harm to the business’s competitive po-
sition; or

(2) The information is voluntarily submitted in-
formation (see § 2.201(i)), and its disclosure would
be likely to impair the Government’s ability to ob-
tain necessary information in the future.

§ 2.209 Disclosure in special cir-
cumstances.

(a) General. Information which, under this sub-
part, is not available to the public may nonetheless
be disclosed to the persons, and in the cir-
cumstances, described by paragraphs (b) through
(g) of this section. (This section shall not be con-
strued to restrict the disclosure of information
which has been determined to be available to the
public. However, business information for which a
claim of confidentiality has been asserted shall be
treated as being entitled to confidential treatment
until there has been a determination in accordance
with the procedures of this subpart that the infor-
mation is not entitled to confidential treatment.)

(b) Disclosure to Congress or the Comptroller
General. (1) Upon receipt of a written request by
the Speaker of the House, President of the Senate,
chairman of a committee or subcommittee, or the
Comptroller General, as appropriate, EPA will dis-
close business information to either House of Con-
gress, to a committee or subcommittee of Con-
gress, or to the Comptroller General, unless a stat-
ute forbids such disclosure.

(2) If the request is for business information
claimed as confidential or determined to be con-
fidential, the EPA office processing the request
shall provide notice to each affected business of
the type of information disclosed and to whom it
is disclosed. Notice shall be given at least ten days
prior to disclosure, except where it is not possible
to provide notice ten days in advance of any date
established by the requesting body for responding
to the request. Where ten days advance notice can-

not be given, as much advance notice as possible
shall be provided. Where notice cannot be given
before the date established by the requesting body
for responding to the request, notice shall be given
as promptly after disclosure as possible. Such no-
tice may be given by notice published in the FED-
ERAL REGISTER or by letter sent by certified mail,
return receipt requested, or telegram. However, if
the requesting body asks in writing that no notice
under this subsection be given, EPA will give no
notice.

(3) At the time EPA discloses the business in-
formation, EPA will inform the requesting body of
any unresolved business confidentiality claim
known to cover the information and of any deter-
mination under this subpart that the information is
entitled to confidential treatment.

(c) Disclosure to other Federal agencies. EPA
may disclose business information to another Fed-
eral agency if—

(1) EPA receives a written request for disclo-
sures of the information from a duly authorized
officer or employee of the other agency or on the
initiative of EPA when such disclosure is nec-
essary to enable the other agency to carry out a
function on behalf of EPA;

(2) The request, if any, sets forth the official
purpose for which the information is needed;

(3) When the information has been claimed as
confidential or has been determined to be con-
fidential, the responsible EPA office provides no-
tice to each affected business of the type of infor-
mation to be disclosed and to whom it is to be
disclosed. At the discretion of the office, such no-
tice may be given by notice published in the FED-
ERAL REGISTER at least 10 days prior to disclo-
sure, or by letter sent by certified mail return re-
ceipt requested or telegram either of which must
be received by the affected business at least 10
days prior to disclosure. However, no notice shall
be required when EPA furnishes business informa-
tion to another Federal agency to perform a func-
tion on behalf of EPA, including but not limited
to—

(i) Disclosure to the Department of Justice for
purposes of investigation or prosecution of civil or
criminal violations of Federal law related to EPA
activities;

(ii) Disclosure to the Department of Justice for
purposes of representing EPA in any matter; or

(iii) Disclosure to any Federal agency for pur-
poses of performing an EPA statutory function
under an interagency agreement.

(4) EPA notifies the other agency of any unre-
solved business confidentiality claim covering the
information and of any determination under this
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subpart that the information is entitled to confiden-
tial treatment, and that further disclosure of the in-
formation may be a violation of 18 U.S.C. 1905;
and

(5) The other agency agrees in writing not to
disclose further any information designated as con-
fidential unless—

(i) The other agency has statutory authority both
to compel production of the information and to
make the proposed disclosure, and the other agen-
cy has, prior to disclosure of the information to
anyone other than its officers and employees, fur-
nished to each affected business at least the same
notice to which the affected business would be en-
titled under this subpart;

(ii) The other agency has obtained the consent
of each affected business to the proposed disclo-
sure; or

(iii) The other agency has obtained a written
statement from the EPA General Counsel or an
EPA Regional Counsel that disclosure of the infor-
mation would be proper under this subpart.

(d) Court-ordered disclosure. EPA may disclose
any business information in any manner and to the
extent ordered by a Federal court. Where possible,
and when not in violation of a specific directive
from the court, the EPA office disclosing informa-
tion claimed as confidential or determined to be
confidential shall provide as much advance notice
as possible to each affected business of the type
of information to be disclosed and to whom it is
to be disclosed, unless the affected business has
actual notice of the court order. At the discretion
of the office, subject to any restrictions by the
court, such notice may be given by notice in the
FEDERAL REGISTER, letter sent by certified mail
return receipt requested, or telegram.

(e) Disclosure within EPA. An EPA office, offi-
cer, or employee may disclose any business infor-
mation to another EPA office, officer, or employee
with an official need for the information.

(f) Disclosure with consent of business. EPA
may disclose any business information to any per-
son if EPA has obtained the prior consent of each
affected business to such disclosure.

(g) Record of disclosures to be maintained.
Each EPA office which discloses information to
Congress, a committee or subcommittee of Con-
gress, the Comptroller General, or another Federal
agency under the authority of paragraph (b) or (c)
of this section, shall maintain a record of the fact
of such disclosure for a period of not less than 36
months after such disclosure. Such a record, which
may be in the form of a log, shall show the name
of the affected businesses, the date of disclosure,
the person or body to whom disclosure was made,
and a description of the information disclosed.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40000, Sept. 8, 1978; 50 FR 51661, Dec. 18, 1985]

§ 2.210 Nondisclosure for reasons
other than business confidentiality
or where disclosure is prohibited
by other statute.

(a) Information which is not entitled to con-
fidential treatment under this subpart shall be
made available to the public (using the procedures
set forth in §§ 2.204 and 2.205) if its release is re-
quested under 5 U.S.C. 552, unless EPA deter-
mines (under subpart A of this part) that, for rea-
sons other than reasons of business confidentiality,
the information is exempt from mandatory disclo-
sure and cannot or should not be made available
to the public. Any such determination under sub-
part A shall be coordinated with actions taken
under this subpart for the purpose of avoiding
delay in responding to requests under 5 U.S.C.
552.

(b) Notwithstanding any other provision of this
subpart, if any statute not cited in this subpart ap-
pears to require EPA to give confidential treatment
to any business information for reasons of busi-
ness confidentiality, the matter shall be referred
promptly to an EPA legal office for resolution.
Pending resolution, such information shall be treat-
ed as if it were entitled to confidential treatment.

§ 2.211 Safeguarding of business infor-
mation; penalty for wrongful disclo-
sure.

(a) No EPA officer or employee may disclose,
or use for his or her private gain or advantage, any
business information which came into his or her
possession, or to which he or she gained access,
by virtue of his or her official position or employ-
ment, except as authorized by this subpart.

(b) Each EPA officer or employee who has cus-
tody or possession of business information shall
take appropriate measures to properly safeguard
such information and to protect against its im-
proper disclosure.

(c) Violation of paragraph (a) or (b) of this sec-
tion shall constitute grounds for dismissal, suspen-
sion, fine, or other adverse personnel action. Will-
ful violation of paragraph (a) of this section may
result in criminal prosecution under 18 U.S.C.
1905 or other applicable statute.

(d) Each contractor or subcontractor with the
United States Government, and each employee of
such contractor or subcontractor, who is furnished
business information by EPA under §§ 2.301(h),
§ 2.302(h), 2.304(h), 2.305(h), 2.306(j), 2.307(h),
2.308(i), or 2.310(h) shall use or disclose that in-
formation only as permitted by the contract or
subcontract under which the information was fur-
nished. Contractors or subcontractors shall take
steps to properly safeguard business information
including following any security procedures for
handling and safeguarding business information
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which are contained in any manuals, procedures,
regulations, or guidelines provided by EPA. Any
violation of this paragraph shall constitute grounds
for suspension or debarment of the contractor or
subcontractor in question. A willful violation of
this paragraph may result in criminal prosecution.

[41 FR 36902, Sept. 1, 1976, as amended at 50 FR
51662, Dec. 18, 1985; 58 FR 461, Jan. 5, 1993]

§ 2.212 Establishment of control offices
for categories of business informa-
tion.

(a) The Administrator, by order, may establish
one or more mutually exclusive categories of busi-
ness information, and may designate for each such
category an EPA office (hereinafter referred to as
a control office) which shall have responsibility
for taking actions (other than actions required to
be taken by an EPA legal office) with respect to
all information within such category.

(b) If a control office has been assigned respon-
sibility for a category of business information, no
other EPA office, officer, or employee may make
available to the public (or otherwise disclose to
persons other than EPA officers and employees)
any information in that category without first ob-
taining the concurrence of the control office. Re-
quests under 5 U.S.C. 552 for release of such in-
formation shall be referred to the control office.

(c) A control office shall take the actions and
make the determinations required by § 2.204 with
respect to all information in any category for
which the control office has been assigned respon-
sibility.

(d) A control office shall maintain a record of
the following, with respect to items of business in-
formation in categories for which it has been as-
signed responsibility:

(1) Business confidentiality claims;
(2) Comments submitted in support of claims;
(3) Waivers and withdrawals of claims;
(4) Actions and determinations by EPA under

this subpart;
(5) Actions by Federal courts; and
(6) Related information concerning business

confidentiality.

§ 2.213 Designation by business of ad-
dressee for notices and inquiries.

(a) A business which wishes to designate a per-
son or office as the proper addressee of commu-
nications from EPA to the business under this sub-
part may do so by furnishing in writing to the
Freedom of Information Officer (A–101), Environ-
mental Protection Agency, 401 M St. SW., Wash-
ington, DC 20460, the following information: The
name and address of the business making the des-
ignation; the name, address, and telephone number
of the designated person or office; and a request

that EPA inquiries and communications (oral and
written) under this subpart, including inquiries and
notices which require reply within deadlines if the
business is to avoid waiver of its rights under this
subpart, be furnished to the designee pursuant to
this section. Only one person or office may serve
at any one time as a business’s designee under this
subpart.

(b) If a business has named a designee under
this section, the following EPA inquiries and no-
tices to the business shall be addressed to the des-
ignee:

(1) Inquiries concerning a business’s desire to
assert a business confidentiality claim, under
§ 2.204(c)(2)(i)(A);

(2) Notices affording opportunity to substantiate
confidentiality claims, under § 2.204(d)(1) and
§ 2.204(e);

(3) Inquires concerning comments, under
§ 2.205(b)(4);

(4) Notices of denial of confidential treatment
and proposed disclosure of information, under
§ 2.205(f);

(5) Notices concerning shortened comment and/
or waiting periods under § 2.205(g);

(6) Notices concerning modifications or overrul-
ings of prior determinations, under § 2.205(h);

(7) Notices to affected businesses under
§§ 2.301(g) and 2.301(h) and analogous provisions
in §§ 2.302, 2.303, 2.304, 2.305, 2.306, 2.307, and
2.308; and

(8) Notices to affected businesses under § 2.209.
(c) The Freedom of Information Officer shall, as

quickly as possible, notify all EPA offices that
may possess information submitted by the business
to EPA, the Regional Freedom of Information Of-
fices, the Office of General Counsel, and the of-
fices of Regional Counsel of any designation re-
ceived under this section. Businesses making des-
ignations under this section should bear in mind
that several working days may be required for dis-
semination of this information within EPA and
that some EPA offices may not receive notice of
such designations.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40001, Sept. 8, 1978]

§ 2.214 Defense of Freedom of Informa-
tion Act suits; participation by af-
fected business.

(a) In making final confidentiality determina-
tions under this subpart, the EPA legal office re-
lies to a large extent upon the information fur-
nished by the affected business to substantiate its
claim of confidentiality. The EPA legal office may
be unable to verify the accuracy of much of the
information submitted by the affected business.

(b) If the EPA legal office makes a final con-
fidentiality determination under this subpart that
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certain business information is entitled to con-
fidential treatment, and EPA is sued by a requester
under the Freedom of Information Act for disclo-
sure of that information, EPA will:

(1) Notify each affected business of the suit
within 10 days after service of the complaint upon
EPA;

(2) Where necessary to preparation of EPA’s
defense, call upon each affected business to fur-
nish assistance; and

(3) Not oppose a motion by any affected busi-
ness to intervene as a party to the suit under rule
24(b) of the Federal Rules of Civil Procedure.

(c) EPA will defend its final confidentiality de-
termination, but EPA expects the affected business
to cooperate to the fullest extent possible in this
defense.

[43 FR 40001, Sept. 8, 1978]

§ 2.215 Confidentiality agreements.
(a) No EPA officer, employee, contractor, or

subcontractor shall enter into any agreement with
any affected business to keep business information
confidential unless such agreement is consistent
with this subpart. No EPA officer, employee, con-
tractor, or subcontractor shall promise any affected
business that business information will be kept
confidential unless the promise is consistent with
this subpart.

(b) If an EPA office has requested information
from a State, local, or Federal agency and the
agency refuses to furnish the information to EPA
because the information is or may constitute con-
fidential business information, the EPA office may
enter into an agreement with the agency to keep
the information confidential, notwithstanding the
provisions of this subpart. However, no such
agreement shall be made unless the General Coun-
sel determines that the agreement is necessary and
proper.

(c) To determine that an agreement proposed
under paragraph (b) of this section is necessary,
the General Counsel must find:

(1) The EPA office requesting the information
needs the information to perform its functions;

(2) The agency will not furnish the information
to EPA without an agreement by EPA to keep the
information confidential; and

(3) Either:
(i) EPA has no statutory power to compel sub-

mission of the information directly from the af-
fected business, or

(ii) While EPA has statutory power to compel
submission of the information directly from the af-
fected business, compelling submission of the in-
formation directly from the business would—

(A) Require time in excess of that available to
the EPA office to perform its necessary work with
the information,

(B) Duplicate information already collected by
the other agency and overly burden the affected
business, or

(C) Overly burden the resources of EPA.
(d) To determine that an agreement proposed

under paragraph (b) of this section is proper, the
General Counsel must find that the agreement
states—

(1) The purpose for which the information is re-
quired by EPA;

(2) The conditions under which the agency will
furnish the information to EPA;

(3) The information subject to the agreement;
(4) That the agreement does not cover informa-

tion acquired by EPA from another source;
(5) The manner in which EPA will treat the in-

formation; and
(6) That EPA will treat the information in ac-

cordance with the agreement subject to an order of
a Federal court to disclose the information.

(e) EPA will treat any information acquired pur-
suant to an agreement under paragraph (b) of this
section in accordance with the procedures of this
subpart except where the agreement specifies oth-
erwise.

[43 FR 40001, Sept. 8, 1978]

§§ 2.216–2.300 [Reserved]

§ 2.301 Special rules governing certain
information obtained under the
Clean Air Act.

(a) Definitions. For the purpose of this section:
(1) Act means the Clean Air Act, as amended,

42 U.S.C. 7401 et seq.
(2)(i) Emission data means, with reference to

any source of emission of any substance into the
air—

(A) Information necessary to determine the
identity, amount, frequency, concentration, or
other characteristics (to the extent related to air
quality) of any emission which has been emitted
by the source (or of any pollutant resulting from
any emission by the source), or any combination
of the foregoing;

(B) Information necessary to determine the
identity, amount, frequency, concentration, or
other characteristics (to the extent related to air
quality) of the emissions which, under an applica-
ble standard or limitation, the source was author-
ized to emit (including, to the extent necessary for
such purposes, a description of the manner or rate
of operation of the source); and

(C) A general description of the location and/or
nature of the source to the extent necessary to
identify the source and to distinguish it from other
sources (including, to the extent necessary for such
purposes, a description of the device, installation,
or operation constituting the source).
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(ii) Notwithstanding paragraph (a)(2)(i) of this
section, the following information shall be consid-
ered to be emission data only to the extent nec-
essary to allow EPA to disclose publicly that a
source is (or is not) in compliance with an appli-
cable standard or limitation, or to allow EPA to
demonstrate the feasibility, practicability, or attain-
ability (or lack thereof) of an existing or proposed
standard or limitation:

(A) Information concerning research, or the re-
sults of research, on any project, method, device
or installation (or any component thereof) which
was produced, developed, installed, and used only
for research purposes; and

(B) Information concerning any product, meth-
od, device, or installation (or any component
thereof) designed and intended to be marketed or
used commercially but not yet so marketed or
used.

(3) Standard or limitation means any emission
standard or limitation established or publicly pro-
posed pursuant to the Act or pursuant to any regu-
lation under the Act.

(4) Proceeding means any rulemaking, adjudica-
tion, or licensing conducted by EPA under the Act
or under regulations which implement the Act, ex-
cept for determinations under this subpart.

(5) Manufacturer has the meaning given it in
section 216(1) of the Act, 42 U.S.C. 7550(1).

(b) Applicability. (1) This section applies to
business information which was—

(i) Provided or obtained under section 114 of
the Act, 42 U.S.C. 7414, by the owner or operator
of any stationary source, for the purpose (A) of
developing or assisting in the development of any
implementation plan under section 110 or 111(d)
of the Act, 42 U.S.C. 7410, 7411(d), any standard
of performance under section 111 of the Act, 42
U.S.C. 7411, or any emission standard under sec-
tion 112 of the Act, 42 U.S.C. 7412, (B) of deter-
mining whether any person is in violation of any
such standard or any requirement of such a plan,
or (C) of carrying out any provision of the Act
(except a provision of Part II of the Act with re-
spect to a manufacturer of new motor vehicles or
new motor vehicle engines);

(ii) Provided or obtained under section 208 of
the Act, 42 U.S.C. 7542, for the purpose of ena-
bling the Administrator to determine whether a
manufacturer has acted or is acting in compliance
with the Act and regulations under the Act, or pro-
vided or obtained under section 206(c) of the Act,
42 U.S.C. 7525(c); or

(iii) Provided in response to a subpoena for the
production of papers, books, or documents issued
under the authority of section 307(a) of the Act,
42 U.S.C. 7607(a).

(2) Information will be considered to have been
provided or obtained under section 114 of the Act

if it was provided in response to a request by EPA
made for any of the purposes stated in section
114, or if its submission could have been required
under section 114, regardless of whether section
114 was cited as the authority for any request for
the information, whether an order to provide the
information was issued under section 113(a) of the
Act, 42 U.S.C. 7413(a), whether an action was
brought under section 113(b) of the Act, 42 U.S.C.
7413(b), or whether the information was provided
directly to EPA or through some third person.

(3) Information will be considered to have been
provided or obtained under section 208 of the Act
if it was provided in response to a request by EPA
made for any of the purposes stated in section
208, or if its submission could have been required
under section 208, regardless of whether section
208 was cited as the authority for any request for
the information, whether an action was brought
under section 204 of the Act, 42 U.S.C. 7523, or
whether the information was provided directly to
EPA or through some third person.

(4) Information will be considered to have been
provided or obtained under section 206(c) of the
Act if it was provided in response to a request by
EPA made for any of the purposes stated in sec-
tion 206(c), or if its submission could have been
required under section 206(c) regardless of wheth-
er section 206(c) was cited as authority for any re-
quest for the information, whether an action was
brought under section 204 of the Act, 42 U.S.C.
7523, or whether the information was provided di-
rectly to EPA or through some third person.

(5) Information will be considered to have been
provided or obtained under section 307(a) of the
Act if it was provided in response to a subpoena
issued under section 307(a), or if its production
could have been required by subpoena under sec-
tion 307(a), regardless of whether section 307(a)
was cited as the authority for any request for the
information, whether a subpoena was issued by
EPA, whether a court issued an order under sec-
tion 307(a), or whether the information was pro-
vided directly to EPA or through some third per-
son.

(c) Basic rules which apply without change.
Sections 2.201 through 2.207, § 2.209 and
§§ 2.211 through 2.215 apply without change to
information to which this section applies.

(d) [Reserved]
(e) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies to informa-
tion to which this section applies, except that in-
formation which is emission data, a standard or
limitation, or is collected pursuant to section
211(b)(2)(A) of the Act is not eligible for con-
fidential treatment. No information to which this
section applies is voluntarily submitted informa-
tion.
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(f) Availability of information not entitled to
confidential treatment. Section 2.210 does not
apply to information to which this section applies.
Emission data, standards or limitations, and any
other information provided under section 114 or
208 of the Act which is determined under this
subpart not to be entitled to confidential treatment,
shall be available to the public notwithstanding
any other provision of this part. Emission data and
standards or limitations provided in response to a
subpoena issued under section 307(a) of the Act
shall be available to the public notwithstanding
any other provision of this part. Information (other
than emission data and standards or limitations)
provided in response to a subpoena issued under
section 307(a) of the Act, which is determined
under this subpart not to be entitled to confidential
treatment, shall be available to the public, unless
EPA determines that the information is exempt
from mandatory disclosure under 5 U.S.C. 552(b)
for reasons other than reasons of business con-
fidentiality and cannot or should not be made
available to the public.

(g) Disclosure of information relevant to a pro-
ceeding. (1) Under sections 114, 208 and 307 of
the Act, any information to which this section ap-
plies may be released by EPA because of the rel-
evance of the information to a proceeding, not-
withstanding the fact that the information other-
wise might be entitled to confidential treatment
under this subpart. Release of information because
of its relevance to a proceeding shall be made
only in accordance with this paragraph (g).

(2) In connection with any proceeding other
than a proceeding involving a decision by a pre-
siding officer after an evidentiary or adjudicatory
hearing, information to which this section applies
which may be entitled to confidential treatment
may be made available to the public under this
paragraph (g)(2). No information shall be made
available to the public under this paragraph (g)(2)
until any affected business has been informed that
EPA is considering making the information avail-
able to the public under this paragraph (g)(2) in
connection with an identified proceeding, and has
afforded the business a reasonable period for com-
ment (such notice and opportunity to comment
may be afforded in connection with the notice pre-
scribed by § 2.204(d)(1) and § 2.204(e)). Informa-
tion may be made available to the public under
this paragraph (g)(2) only if, after consideration of
any timely comments submitted by the business,
the General Counsel determines that the informa-
tion is relevant to the subject of the proceeding
and the EPA office conducting the proceeding de-
termines that the public interest would be served
by making the information available to the public.
Any affected business shall be given at least 5

days’ notice by the General Counsel prior to mak-
ing the information available to the public.

(3) In connection with any proceeding involving
a decision by a presiding officer after an evi-
dentiary or adjudicatory hearing, information to
which this section applies which may be entitled
to confidential treatment may be made available to
the public, or to one or more parties of record to
the proceeding, upon EPA’s initiative, under this
paragraph (g)(3). An EPA office proposing disclo-
sure of information under this paragraph (g)(3),
shall so notify the presiding officer in writing.
Upon receipt of such a notification, the presiding
officer shall notify each affected business that dis-
closure under this paragraph (g)(3) has been pro-
posed, and shall afford each such business a pe-
riod for comment found by the presiding officer to
be reasonable under the circumstances. Informa-
tion may be disclosed under this paragraph (g)(3)
only if, after consideration of any timely com-
ments submitted by the business, the EPA office
determines in writing that, for reasons directly as-
sociated with the conduct of the proceeding, the
contemplated disclosure would serve the public in-
terest, and the presiding officer determines in writ-
ing that the information is relevant to a matter in
controversy in the proceeding. The presiding offi-
cer may condition disclosure of the information to
a party of record on the making of such protective
arrangements and commitments as he finds to be
warranted. Disclosure to one or more parties of
record, under protective arrangements or commit-
ments, shall not, of itself, affect the eligibility of
information for confidential treatment under the
other provisions of this subpart. Any affected busi-
ness shall be given at least 5 days notice by the
presiding officer prior to making the information
available to the public or to one or more of the
parties of record to the proceeding.

(4) In connection with any proceeding involving
a decision by a presiding officer after an evi-
dentiary or adjudicatory hearing, information to
which this section applies may be made available
to one or more parties of record to the proceeding,
upon request of a party, under this paragraph
(g)(4). A party of record seeking disclosure of in-
formation shall direct his request to the presiding
officer. Upon receipt of such a request, the presid-
ing officer shall notify each affected business that
disclosure under this paragraph (g)(4) has been re-
quested, and shall afford each such business a pe-
riod for comment found by the presiding officer to
be reasonable under the circumstances. Informa-
tion may be disclosed to a party of record under
this paragraph (g)(4) only if, after consideration of
any timely comments submitted by the business,
the presiding officer determines in writing that (i)
the party of record has satisfactorily shown that
with respect to a significant matter which is in
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controversy in the proceeding, the party’s ability
to participate effectively in the proceeding will be
significantly impaired unless the information is
disclosed to him, and (ii) any harm to an affected
business that would result from the disclosure is
likely to be outweighed by the benefit to the pro-
ceeding and to the public interest that would result
from the disclosure. The presiding officer may
condition disclosure of the information to a party
of record on the making of such protective ar-
rangements and commitments as he finds to be
warranted. Disclosure to one or more parties of
record, under protective arrangements or commit-
ments, shall not, of itself, affect the eligibility of
information to confidential treatment under the
other provisions of this subpart. Any affected busi-
ness shall be given at least 5 days notice by the
presiding officer prior to making the information
available to one or more of the parties of record
to the proceeding.

(h) Disclosure to authorized representatives. (1)
Under sections 114, 208 and 307(a) of the Act,
EPA possesses authority to disclose to any author-
ized representative of the United States any infor-
mation to which this section applies, notwithstand-
ing the fact that the information might otherwise
be entitled to confidential treatment under this
subpart. Such authority may be exercised only in
accordance with paragraph (h) (2) or (3) of this
section.

(2)(i) A person under contract or subcontract to
the United States government to perform work in
support of EPA in connection with the Act or reg-
ulations which implement the Act may be consid-
ered an authorized representative of the United
States for purposes of this paragraph (h). For pur-
poses of this section, the term ‘‘contract’’ includes
grants and cooperative agreements under the Envi-
ronmental Programs Assistance Act of 1984 (Pub.
L. 98–313), and the term ‘‘contractor’’ includes
grantees and cooperators under the Environmental
Programs Assistance Act of 1984. Subject to the
limitations in this paragraph (h)(2), information to
which this section applies may be disclosed:

(A) To a contractor or subcontractor with EPA,
if the EPA program office managing the contract
first determines in writing that such disclosure is
necessary in order that the contractor or sub-
contractor may carry out the work required by the
contract or subcontract; or

(B) To a contractor or subcontractor with an
agency other than EPA, if the EPA program office
which provides the information to that agency,
contractor, or subcontractor first determines in
writing, in consultation with the General Counsel,
that such disclosure is necessary in order that the
contractor or subcontractor may carry out the work
required by the contract or subcontract.

(ii) No information shall be disclosed under this
paragraph (h)(2), unless this contract or sub-
contract in question provides:

(A) That the contractor or subcontractor and the
contractor’s or subcontractor’s employees shall use
the information only for the purpose of carrying
out the work required by the contract or sub-
contract, shall refrain from disclosing the informa-
tion to anyone other than EPA without the prior
written approval of each affected business or of an
EPA legal office and shall return to EPA all cop-
ies of the information (and any abstracts or ex-
tracts therefrom) upon request by the EPA pro-
gram office, whenever the information is no longer
required by the contractor or subcontractor for the
performance of the work required under the con-
tract or subcontract, or upon completion of the
contract or subcontract (where the information was
provided to the contractor or subcontractor by an
agency other than EPA, the contractor may dis-
close or return the information to that agency);

(B) That the contractor or subcontractor shall
obtain a written agreement to honor such terms of
the contract or subcontract from each of the con-
tractor’s or subcontractor’s employees who will
have access to the information, before such em-
ployee is allowed such access; and

(C) That the contractor or subcontractor ac-
knowledges and agrees that the contract or sub-
contract provisions concerning the use and disclo-
sure of business information are included for the
benefit of, and shall be enforceable by, both the
United States government and any affected busi-
ness having an interest in information concerning
it supplied to the contractor or subcontractor by
the United States government under the contract or
subcontract.

(iii) No information shall be disclosed under
this paragraph (h)(2) until each affected business
has been furnished notice of the contemplated dis-
closure by the EPA program office and has been
afforded a period found reasonable by that office
(not less than 5 working days) to submit its com-
ments. Such notice shall include a description of
the information to be disclosed, the identity of the
contractor or subcontractor, the contract or sub-
contract number, if any, and the purposes to be
served by the disclosure.

(iv) The EPA program office shall prepare a
record of each disclosure under this paragraph
(h)(2), showing the contractor or subcontractor, the
contract or subcontract number, the information
disclosed, the date(s) of disclosure, and each af-
fected business. The EPA program office shall
maintain the record of disclosure and the deter-
mination of necessity prepared under paragraph
(h)(2)(i) of this section for a period of not less
than 36 months after the date of the disclosure.
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(3) A state or local governmental agency which
has duties or responsibilities under the Act, or
under regulations which implement the Act, may
be considered an authorized representative of the
United States for purposes of this paragraph (h).
Information to which this section applies may be
furnished to such an agency at the agency’s writ-
ten request, but only if—

(i) The agency has first furnished to the EPA
office having custody of the information a written
opinion from the agency’s chief legal officer or
counsel stating that under applicable state or local
law the agency has the authority to compel a busi-
ness which possesses such information to disclose
it to the agency, or

(ii) Each affected business is informed of those
disclosures under this paragraph (h)(3) which per-
tain to it, and the agency has shown to the satis-
faction of an EPA legal office that the agency’s
use and disclosure of such information will be
governed by state or local law and procedures
which will provide adequate protection to the in-
terests of affected businesses.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40002, Sept. 8, 1978; 43 FR 42251, Sept. 20, 1978; 50
FR 51662, Dec. 18, 1985; 58 FR 461, Jan. 5, 1993; 58
FR 5061, Jan 19, 1993; 58 FR 7189, Feb. 5, 1993]

§ 2.302 Special rules governing certain
information obtained under the
Clean Water Act.

(a) Definitions. For the purposes of this section:
(1) Act means the Clean Water Act, as amend-

ed, 33 U.S.C. 1251 et seq.
(2)(i) Effluent data means, with reference to any

source of discharge of any pollutant (as that term
is defined in section 502(6) of the Act, 33 U.S.C.
1362 (6))—

(A) Information necessary to determine the
identity, amount, frequency, concentration, tem-
perature, or other characteristics (to the extent re-
lated to water quality) of any pollutant which has
been discharged by the source (or of any pollutant
resulting from any discharge from the source), or
any combination of the foregoing;

(B) Information necessary to determine the
identity, amount, frequency, concentration, tem-
perature, or other characteristics (to the extent re-
lated to water quality) of the pollutants which,
under an applicable standard or limitation, the
source was authorized to discharge (including, to
the extent necessary for such purpose, a descrip-
tion of the manner or rate of operation of the
source); and

(C) A general description of the location and/or
nature of the source to the extent necessary to
identify the source and to distinguish it from other
sources (including, to the extent necessary for such

purposes, a description of the device, installation,
or operation constituting the source).

(ii) Notwithstanding paragraph (a)(2)(i) of this
section, the following information shall be consid-
ered to be effluent data only to the extent nec-
essary to allow EPA to disclose publicly that a
source is (or is not) in compliance with an appli-
cable standard or limitation, or to allow EPA to
demonstrate the feasibility, practicability, or attain-
ability (or lack thereof) of an existing or proposed
standard or limitation:

(A) Information concerning research, or the re-
sults of research, on any product, method, device,
or installation (or any component thereof) which
was produced, developed, installed, and used only
for research purposes; and

(B) Information concerning any product, meth-
od, device, or installation (or any component
thereof) designed and intended to be marketed or
used commercially but not yet so marketed or
used.

(3) Standard or limitation means any prohibi-
tion, any effluent limitation, or any toxic, pre-
treatment or new source performance standard es-
tablished or publicly proposed pursuant to the Act
or pursuant to regulations under the Act, including
limitations or prohibitions in a permit issued or
proposed by EPA or by a State under section 402
of the Act, 33 U.S.C. 1342.

(4) Proceeding means any rulemaking, adjudica-
tion, or licensing conducted by EPA under the Act
or under regulations which implement the Act, ex-
cept for determinations under this part.

(b) Applicability. (1) This section applies only
to business information—

(i) Provided to or obtained by EPA under sec-
tion 308 of the Act, 33 U.S.C. 1318, by or from
the owner or operator of any point source, for the
purpose of carrying out the objective of the Act
(including but not limited to developing or assist-
ing in the development of any standard or limita-
tion under the Act, or determining whether any
person is in violation of any such standard or limi-
tation); or

(ii) Provided to or obtained by EPA under sec-
tion 509(a) of the Act, 33 U.S.C. 1369(a).

(2) Information will be considered to have been
provided or obtained under section 308 of the Act
if it was provided in response to a request by EPA
made for any of the purposes stated in section
308, or if its submission could have been required
under section 308, regardless of whether section
308 was cited as the authority for any request for
the information, whether an order to provide the
information was issued under section 309(a)(3) of
the Act, 33 U.S.C. 1319(a)(3), whether a civil ac-
tion was brought under section 309(b) of the Act,
33 U.S.C. 1319(b), and whether the information
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was provided directly to EPA or through some
third person.

(3) Information will be considered to have been
provided or obtained under section 509(a) of the
Act if it was provided in response to a subpoena
issued under section 509(a), or if its production
could have been required by subpoena under sec-
tion 509(a), regardless of whether section 509(a)
was cited as the authority for any request for the
information, whether a subpoena was issued by
EPA, whether a court issued an order under sec-
tion 307(a), or whether the information was pro-
vided directly to EPA or through some third per-
son.

(4) This section specifically does not apply to
information obtained under section 310(d) or
312(g)(3) of the Act, 33 U.S.C. 1320(d),
1322(g)(3).

(c) Basic rules which apply without change.
Sections 2.201 through 2.207, 2.209, 2.211
through 2.215 apply without change to information
to which this section applies.

(d) [Reserved]
(e) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies to informa-
tion to which this section applies, except that in-
formation which is effluent data or a standard or
limitation is not eligible for confidential treatment.
No information to which this section applies is
voluntarily submitted information.

(f) Availability of information not entitled to
confidential treatment. Section 2.210 does not
apply to information to which this section applies.
Effluent data, standards or limitations, and any
other information provided or obtained under sec-
tion 308 of the Act which is determined under this
subpart not to be entitled to confidential treatment,
shall be available to the public notwithstanding
any other provision of this part. Effluent data and
standards or limitations provided in response to a
subpoena issued under section 509(a) of the Act
shall be available to the public notwithstanding
any other provision of this part. Information (other
than effluent data and standards or limitations)
provided in response to a subpoena issued under
section 509(a) of the Act, which is determined
under this subpart not to be entitled to confidential
treatment, shall be available to the public, unless
EPA determines that the information is exempt
from mandatory disclosure under 5 U.S.C. 552(b)
for reasons other than reasons of business con-
fidentiality and cannot or should not be made
available to the public.

(g) Disclosure of information relevant to a pro-
ceeding. (1) Under sections 308 and 509(a) of the
Act, any information to which this section applies
may be released by EPA because of the relevance
of the information to a proceeding, notwithstand-
ing the fact that the information otherwise might

be entitled to confidential treatment under this
subpart. Release of information to which this sec-
tion applies because of its relevance to a proceed-
ing shall be made only in accordance with this
paragraph (g).

(2)–(4) The provisions of § 2.301(g) (2), (3),
and (4) are incorporated by reference as para-
graphs (g) (2), (3), and (4), respectively of this
section.

(h) Disclosure to authorized representatives. (1)
Under sections 308 and 509(a) of the Act, EPA
possesses authority to disclose to any authorized
representative of the United States any information
to which this section applies, notwithstanding the
fact that the information might otherwise be enti-
tled to confidential treatment under this subpart.
Such authority may be exercised only in accord-
ance with paragraph (h)(2) or (h)(3) of this sec-
tion.

(2)–(3) The provisions of § 2.301(h) (2) and (3)
are incorporated by reference as paragraphs (h) (2)
and (3), respectively, of this section.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40003, Sept. 8, 1978]

§ 2.303 Special rules governing certain
information obtained under the
Noise Control Act of 1972.

(a) Definitions. For the purposes of this section:
(1) Act means the Noise Control Act of 1972,

42 U.S.C. 4901 et seq.
(2) Manufacturer has the meaning given it in 42

U.S.C. 4902(6).
(3) Product has the meaning given it in 42

U.S.C. 4902(3).
(4) Proceeding means any rulemaking, adjudica-

tion, or licensing conducted by EPA under the Act
or under regulations which implement the Act, ex-
cept for determinations under this subpart.

(b) Applicability. This section applies only to in-
formation provided to or obtained by EPA under
section 13 of the Act, 42 U.S.C. 4912, by or from
any manufacturer of any product to which regula-
tions under section 6 or 8 of the Act (42 U.S.C.
4905, 4907) apply. Information will be deemed to
have been provided or obtained under section 13
of the Act, if it was provided in response to a re-
quest by EPA made for the purpose of enabling
EPA to determine whether the manufacturer has
acted or is acting in compliance with the Act, or
if its submission could have been required under
section 13 of the Act, regardless of whether sec-
tion 13 was cited as authority for the request,
whether an order to provide such information was
issued under section 11(d) of the Act, 42 U.S.C.
4910(d), and whether the information was pro-
vided directly to EPA by the manufacturer or
through some third person.
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(c) Basic rules which apply without change.
Sections 2.201 through 2.207 and 2.209 through
2.215 apply without change to information to
which this section applies.

(d) [Reserved]
(e) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies without
change to information to which this section ap-
plies; however, no information to which this sec-
tion applies is voluntarily submitted information.

(f) [Reserved]
(g) Disclosure of information relevant to a pro-

ceeding. (1) Under section 13 of the Act, any in-
formation to which this section applies may be re-
leased by EPA because of its relevance to a matter
in controversy in a proceeding, notwithstanding
the fact that the information otherwise might be
entitled to confidential treatment under this sub-
part. Release of information because of its rel-
evance to a proceeding shall be made only in ac-
cordance with this paragraph (g).

(2)–(4) The provisions of § 2.301(g) (2), (3),
and (4) are incorporated by reference as para-
graphs (g) (2), (3), and (4), respectively, of this
section.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40003, Sept. 8, 1978]

§ 2.304 Special rules governing certain
information obtained under the
Safe Drinking Water Act.

(a) Definitions. For the purposes of this section:
(1) Act means the Safe Drinking Water Act, 42

U.S.C. 300f et seq.
(2) Contaminant means any physical, chemical,

biological, or radiological substance or matter in
water.

(3) Proceeding means any rulemaking, adjudica-
tion, or licensing process conducted by EPA under
the Act or under regulations which implement the
Act, except for any determination under this part.

(b) Applicability. (1) This section applies only
to information—

(i) Which was provided to or obtained by EPA
pursuant to a requirement of a regulation which
was issued by EPA under the Act for the purpose
of—

(A) Assisting the Administrator in establishing
regulations under the Act;

(B) Determining whether the person providing
the information has acted or is acting in compli-
ance with the Act; or

(C) Administering any program of financial as-
sistance under the Act; and

(ii) Which was provided by a person—
(A) Who is a supplier of water, as defined in

section 1401(5) of the Act, 42 U.S.C. 300f(5);

(B) Who is or may be subject to a primary
drinking water regulation under section 1412 of
the Act, 42 U.S.C. 300g–1;

(C) Who is or may be subject to an applicable
underground injection control program, as defined
in section 1422(d) of the Act, 42 U.S.C.300h–1(d);

(D) Who is or may be subject to the permit re-
quirements of section 1424(b) of the Act, 42
U.S.C. 300h–3(b);

(E) Who is or may be subject to an order issued
under section 1441(c) of the Act, 42 U.S.C.
300j(c); or

(F) Who is a grantee, as defined in section
1445(e) of the Act, 42 U.S.C. 300j–4(e).

(2) This section applies to any information
which is described by paragraph (b)(1) of this sec-
tion if it was provided in response to a request by
EPA or its authorized representative (or by a State
agency administering any program under the Act)
made for any purpose stated in paragraph (b)(1) of
this section, or if its submission could have been
required under section 1445 of the Act, 42 U.S.C.
300j–4, regardless of whether such section was
cited in any request for the information, or wheth-
er the information was provided directly to EPA
or through some third person.

(c) Basic rules which apply without change.
Sections 2.201 through 2.207, 2.209, and 2.211
through 2.215 apply without change to information
to which this section applies.

(d) [Reserved]
(e) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies to informa-
tion to which this section applies, except that in-
formation which deals with the existence, absence,
or level of contaminants in drinking water is not
eligible for confidential treatment. No information
to which this section applies is voluntarily submit-
ted information.

(f) Nondisclosure for reasons other than busi-
ness confidentiality or where disclosure is prohib-
ited by other statute. Section 2.210 applies to in-
formation to which this section applies, except that
information which deals with the existence, ab-
sence, or level of contaminants in drinking water
shall be available to the public notwithstanding
any other provision of this part.

(g) Disclosure of information relevant to a pro-
ceeding. (1) Under section 1445(d) of the Act, any
information to which this section applies may be
released by EPA because of the relevance of the
information to a proceeding, notwithstanding the
fact that the information otherwise might be enti-
tled to confidential treatment under this subpart.
Release of information to which this section ap-
plies because of its relevance to a proceeding shall
be made only in accordance with this paragraph
(g).
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(2)–(4) The provisions of § 2.301(g) (2), (3), (4)
are incorporated by reference as paragraphs (g)
(2), (3), and (4), respectively, of this section.

(h) Disclosure to authorized representatives. (1)
Under section 1445(d) of the Act, EPA possesses
authority to disclose to any authorized representa-
tive of the United States any information to which
this section applies, notwithstanding the fact that
the information otherwise might be entitled to con-
fidential treatment under this subpart. Such author-
ity may be exercised only in accordance with
paragraph (h)(2) or (h)(3) of this section.

(2)–(3) The provisions of § 2.301(h) (2) and (3)
are incorporated by reference as paragraphs (h) (2)
and (3), respectively, of this section.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40003, Sept. 8, 1978]

§ 2.305 Special rules governing certain
information obtained under the
Solid Waste Disposal Act, as amend-
ed.

(a) Definitions. For purposes of this section:
(1) Act means the Solid Waste Disposal Act, as

amended, including amendments made by the Re-
source Conservation and Recovery Act of 1976, as
amended, 42 U.S.C. 6901 et seq.

(2) Person has the meaning given it in section
1004(15) of the Act, 42 U.S.C. 6903(15).

(3) Hazardous waste has the meaning given it
in section 1004(5) of the Act, 42 U.S.C. 6903(5).

(4) Proceeding means any rulemaking, adjudica-
tion, or licensing conducted by EPA under the Act
or under regulations which implement the Act in-
cluding the issuance of administrative orders and
the approval or disapproval of plans (e.g. closure
plans) submitted by persons subject to regulation
under the Act, but not including determinations
under this subpart.

(b) Applicability. This section applies to infor-
mation provided to or obtained by EPA under sec-
tion 3001(b)(3)(B), 3007, or 9005 of the Act, 42
U.S.C 6921(b)(3)(B), 6927, or 6995. Information
will be considered to have been provided or ob-
tained under sections 3001(b)(3)(B), 3007, or 9005
of the Act if it was provided in response to a re-
quest from EDA made for any of the purposes
stated in the Act or if its submission could have
been required under those provisions of the Act
regardless of whether a specific section was cited
as the authority for any request for the information
or whether the information was provide directly to
EPA or through some third person.

(c) Basic rules which apply without change.
Sections 2.201 through 2.207 and 2.209 through
2.215 apply without change to information to
which this section applies.

(d) [Reserved]

(e) Substantive criteria for use in confidentiality
determinations. Section 2.208 applies without
change to information to which this section ap-
plies; however, no information to which this sec-
tion applies is voluntarily submitted information.

(f) [Reserved]
(g) Disclosure of information relevant in a pro-

ceeding. (1) Under sections 3007(b) and 9005(b)
of the Act (42 U.S.C. 6927(b) and 6995(b)), any
information to which this section applies may be
disclosed by EPA because of the relevance of the
information in a proceeding under the Act, not-
withstanding the fact that the information other-
wise might be entitled to confidential treatment
under this subpart. Disclosure of information to
which this section applies because of its relevance
in a proceeding shall be made only in accordance
with this paragraph (g).

(2)–(4) The provisions of § 2.301(g) (2), (3),
and (4) are incorporated by reference as para-
graphs (g) (2), (3), and (4), respectively, of this
section.

(h) Disclosure to authorized representatives. (1)
Under sections 3001(b)(3)(B), 3007(b), and
9005(b) of the Act (42 U.S.C. 6921(b)(3)(B),
6927(b), and 6995(b)), EPA possesses authority to
disclose to any authorized representative of the
United States any information to which this sec-
tion applies, notwithstanding the fact that the in-
formation might otherwise be entitled to confiden-
tial treatment under this subpart. Such authority
may be exercised only in accordance with para-
graph (h)(2) or (h)(3) of this section.

(2)–(3) The provisions of § 2.301(h) (2) and (3)
are incorporated by reference as paragraphs (h) (2)
and (3), respectively, of this section.

(4) At the time any information is furnished to
a contractor, subcontractor, or state or local gov-
ernment agency under this paragraph (h), the EPA
office furnishing the information to the contractor,
subcontractor, or state or local government agency
shall notify the contractor, subcontractor, or state
or local government agency that the information
may be entitled to confidential treatment and that
any knowing and willful disclosure of the informa-
tion may subject the contractor, subcontractor, or
state or local government agency and its employ-
ees to penalties in section 3001(b)(3)(B),
3007(b)(2), or 9005(b)(1) of the Act (42 U.S.C.
6921(b)(3)(B), 6927(b), or 6995(b)).

[43 FR 40003, Sept. 8, 1978, as amended at 50 FR
51662, Dec. 18, 1985]

§ 2.306 Special rules governing certain
information obtained under the
Toxic Substances Control Act.

(a) Definitions. For the purposes of this section:
(1) Act means the Toxic Substances Control

Act, 15 U.S.C. 2601 et seq.
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(2) Chemical substance has the meaning given
it in section 3(2) of the Act, 15 U.S.C. 2602(2).

(3)(i) Health and safety data means the infor-
mation described in paragraphs (a)(3)(i) (A), (B),
and (C) of this section with respect to any chemi-
cal substance or mixture offered for commercial
distribution (including for test marketing purposes
and for use in research and development), any
chemical substance included on the inventory of
chemical substances under section 8 of the Act (15
U.S.C. 2607), or any chemical substance or mix-
ture for which testing is required under section 4
of the Act (15 U.S.C. 2603) or for which notifica-
tion is required under section 5 of the Act (15
U.S.C. 2604).

(A) Any study of any effect of a chemical sub-
stance or mixture on health, on the environment,
or on both, including underlying data and epide-
miological studies; studies of occupational expo-
sure to a chemical substance or mixture; and toxi-
cological, clinical, and ecological studies of a
chemical substance or mixture;

(B) Any test performed under the Act; and
(C) Any data reported to, or otherwise obtained

by, EPA from a study described in paragraph
(a)(3)(i)(A) of this section or a test described in
paragraph (a)(3)(i)(B) of this section.

(ii) Notwithstanding paragraph (a)(3)(i) of this
section, no information shall be considered to be
health and safety data if disclosure of the informa-
tion would—

(A) In the case of a chemical substance or mix-
ture, disclose processes used in the manufacturing
or processing the chemical substance or mixture
or,

(B) In the case of a mixture, disclose the por-
tion of the mixture comprised by any of the chem-
ical substances in the mixture.

(4) [Reserved]
(5) Mixture has the meaning given it in section

3(8) of the Act, 15 U.S.C. 2602(8).
(6) Proceeding means any rulemaking, adjudica-

tion, or licensing conducted by EPA under the Act
or under regulations which implement the Act, ex-
cept for determinations under this subpart.

(b) Applicability. This section applies to all in-
formation submitted to EPA for the purpose of
satisfying some requirement or condition of the
Act or of regulations which implement the Act, in-
cluding information originally submitted to EPA
for some other purpose and either relied upon to
avoid some requirement or condition of the Act or
incorporated into a submission in order to satisfy
some requirement or condition of the Act or of
regulations which implement the Act. Information
will be considered to have been provided under
the Act if the information could have been ob-
tained under authority of the Act, whether the Act
was cited as authority or not, and whether the in-

formation was provided directly to EPA or
through some third person.

(c) Basic rules which apply without change.
Sections 2.201 through 2.203, 2.206, 2.207, and
2.210 through 2.215 apply without change to in-
formation to which this section applies.

(d) Initial action by EPA office. Section 2.204
applies to information to which this section ap-
plies, except that the provisions of paragraph
(e)(3) of this section regarding the time allowed
for seeking judicial review shall be reflected in
any notice furnished to a business under
§ 2.204(d)(2).

(e) Final confidentiality determination by EPA
legal office. Section 2.205 applies to information
to which this section applies, except that—

(1) Notwithstanding § 2.205(i), the General
Counsel (or his designee), rather than the regional
counsel, shall make the determinations and take
the actions required by § 2.205;

(2) In addition to the statement prescribed by
the second sentence of § 2.205(f)(2), the notice of
denial of a business confidentiality claim shall
state that under section 20(a) of the Act, 15 U.S.C.
2619, the business may commence an action in an
appropriate Federal district court to prevent disclo-
sure.

(3) The following sentence is substituted for the
third sentence of § 2.205(f)(2): ‘‘With respect to
EPA’s implementation of the determination, the
notice shall state that (subject to § 2.210) EPA will
make the information available to the public on
the thirty-first (31st) calendar day after the date of
the business’ receipt of the written notice (or on
such later date as is established in lieu thereof
under paragraph (f)(3) of this section), unless the
EPA legal office has first been notified of the
business’ commencement of an action in a Federal
court to obtain judicial review of the determination
and to obtain preliminary injunctive relief against
disclosure.’’; and

(4) Notwithstanding § 2.205(g), the 31 calendar
day period prescribed by § 2.205(f)(2), as modified
by paragraph (e)(3) of this section, shall not be
shortened without the consent of the business.

(f) [Reserved]
(g) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies without
change to information to which this section ap-
plies, except that health and safety data are not eli-
gible for confidential treatment. No information to
which this section applies is voluntarily submitted
information.

(h) Disclosure in special circumstances. Section
2.209 applies to information to which this section
applies, except that the following two additional
provisions apply to § 2.209(c):

(1) The official purpose for which the informa-
tion is needed must be in connection with the
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agency’s duties under any law for protection of
health or the environment or for specific law en-
forcement purposes; and

(2) EPA notifies the other agency that the infor-
mation was acquired under authority of the Act
and that any knowing disclosure of the informa-
tion may subject the officers and employees of the
other agency to the penalties in section 14(d) of
the Act (15 U.S.C. 2613(d)).

(i) Disclosure of information relevant in a pro-
ceeding. (1) Under section 14(a)(4) of the Act (15
U.S.C. 2613(a)(4)), any information to which this
section applies may be disclosed by EPA when the
information is relevant in a proceeding under the
Act, notwithstanding the fact that the information
otherwise might be entitled to confidential treat-
ment under this subpart. However, any such dis-
closure shall be made in a manner that preserves
the confidentiality of the information to the extent
practicable without impairing the proceeding. Dis-
closure of information to which this section ap-
plies because of its relevance in a proceeding shall
be made only in accordance with this paragraph
(i).

(2)–(4) The provisions of § 2.301(g) (2), (3),
and (4) are incorporated by reference as para-
graphs (i) (2), (3), and (4), respectively, of this
section.

(j) Disclosure of information to contractors and
subcontractors. (1) Under section 14(a)(2) of the
Act (15 U.S.C. 2613(a)(2)), any information to
which this section applies may be disclosed by
EPA to a contractor or subcontractor of the United
States performing work under the Act, notwith-
standing the fact that the information otherwise
might be entitled to confidential treatment under
this subpart. Subject to the limitations in this para-
graph (j), information to which this section applies
may be disclosed:

(i) To a contractor or subcontractor with EPA,
if the EPA program office managing the contract
first determines in writing that such disclosure is
necessary for the satisfactory performance by the
contractor or subcontractor of the contract or sub-
contract; or

(ii) To a contractor or subcontractor with an
agency other than EPA, if the EPA program office
which provides the information to that agency,
contractor, or subcontractor first determines in
writing, in consultation with the General Counsel,
that such disclosure is necessary for the satisfac-
tory performance by the contractor or subcontrac-
tor of the contract or subcontract.

(2)–(4) The provisions of § 2.301(h)(2) (ii), (iii),
and (iv) are incorporated by reference as para-
graphs (j) (2), (3), and (4), respectively, of this
section.

(5) At the time any information is furnished to
a contractor or subcontractor under this paragraph

(j), the EPA office furnishing the information to
the contractor or subcontractor shall notify the
contractor or subcontractor that the information
was acquired under authority of the Act and that
any knowing disclosure of the information may
subject the contractor or subcontractor and its em-
ployees to the penalties in section 14(d) of the Act
(15 U.S.C. 2613(d)).

(k) Disclosure of information when necessary to
protect health or the environment against an un-
reasonable risk of injury. (1) Under section
14(a)(3) of the Act (15 U.S.C 2613(a)(3)), any in-
formation to which this section applies may be
disclosed by EPA when disclosure is necessary to
protect health or the environment against an unrea-
sonable risk of injury to health or the environment.
However, any disclosure shall be made in a man-
ner that preserves the confidentiality of the infor-
mation to the extent not inconsistent with protect-
ing health or the environment against the unrea-
sonable risk of injury. Disclosure of information to
which this section applies because of the need to
protect health or the environment against an unrea-
sonable risk of injury shall be made only in ac-
cordance with this paragraph (k).

(2) If any EPA office determines that there is
an unreasonable risk of injury to health or the en-
vironment and that to protect health or the envi-
ronment against the unreasonable risk of injury it
is necessary to disclose information to which this
section applies that otherwise might be entitled to
confidential treatment under this subpart, the EPA
office shall notify the General Counsel in writing
of the nature of the unreasonable risk of injury,
the extent of the disclosure proposed, how the pro-
posed disclosure will serve to protect health or the
environment against the unreasonable risk of in-
jury, and the proposed date of disclosure. Such no-
tification shall be made as soon as practicable
after discovery of the unreasonable risk of injury.
If the EPA office determines that the risk of injury
is so imminent that it is impracticable to furnish
written notification to the General Counsel, the
EPA office shall notify the General Counsel oral-
ly.

(3) Upon receipt of notification under paragraph
(k)(2) of this section, the General Counsel shall
make a determination in writing whether disclo-
sure of information to which this section applies
that otherwise might be entitled to confidential
treatment is necessary to protect health or the en-
vironment against an unreasonable risk of injury.
The General Counsel shall also determine the ex-
tent of disclosure necessary to protect against the
unreasonable risk of injury as well as when the
disclosure must be made to protect against the un-
reasonable risk of injury.
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(4) If the General Counsel determines that dis-
closure of information to which this section ap-
plies that otherwise might be entitled to confiden-
tial treatment is necessary to protect health or the
environment against an unreasonable risk of in-
jury, the General Counsel shall furnish notice to
each affected business of the contemplated disclo-
sure and of the General Counsel’s determination.
Such notice shall be made in writing by certified
mail, return receipt requested, at least 15 days be-
fore the disclosure is to be made. The notice shall
state the date upon which disclosure will be made.
However, if the General Counsel determines that
the risk of injury is so imminent that it is imprac-
ticable to furnish such notice 15 days before the
proposed date of disclosure, the General Counsel
may provide notice by means that will provide re-
ceipt of the notice by the affected business at least
24 hours before the disclosure is to be made. This
may be done by telegram, telephone, or other rea-
sonably rapid means.

[43 FR 40003, Sept. 8, 1978, as amended at 44 FR
17674, Mar. 23, 1979; 58 FR 462, Jan. 5, 1993]

§ 2.307 Special rules governing certain
information obtained under the
Federal Insecticide, Fungicide and
Rodenticide Act.

(a) Definitions. For the purposes of this section;
(1) Act means the Federal Insecticide, Fungicide

and Rodenticide Act, as amended, 7 U.S.C. 136 et
seq., and its predecessor, 7 U.S.C. 135 et seq.

(2) Applicant means any person who has sub-
mitted to EPA (or to a predecessor agency with
responsibility for administering the Act) a registra-
tion statement or application for registration under
the Act of a pesticide or of an establishment.

(3) Registrant means any person who has ob-
tained registration under the Act of a pesticide or
of an establishment.

(b) Applicability. This section applies to all in-
formation submitted to EPA by an applicant or
registrant for the purpose of satisfying some re-
quirement or condition of the Act or of regulations
which implement the Act, including information
originally submitted to EPA for some other pur-
pose but incorporated by the applicant or registrant
into a submission in order to satisfy some require-
ment or condition of the Act or of regulations
which implement the Act. This section does not
apply to information supplied to EPA by a peti-
tioner in support of a petition for a tolerance under
21 U.S.C. 346a(d), unless the information is also
described by the first sentence of this paragraph.

(c) Basic rules which apply without change.
Sections 2.201 through 2.203, 2.206, 2.207, and
2.210 through 2.215 apply without change to in-
formation to which this section applies.

(d) Initial action by EPA office. Section 2.204
applies to information to which this section ap-
plies, except that the provisions of paragraph (e)
of this section regarding the time allowed for
seeking judicial review shall be reflected in any
notice furnished to a business under § 2.204(d)(2).

(e) Final confidentiality determination by EPA
legal office. Section 2.205 applies to information
to which this section applies, except that—

(1) Notwithstanding § 2.205(i), the General
Counsel (or his designee), rather than the Regional
Counsel, shall make the determinations and take
the actions required by § 2.205;

(2) In addition to the statement prescribed by
the second sentence of § 2.205(f)(2), the notice of
denial of a business confidentiality claim shall
state that under section 10(c) of the Act, 7 U.S.C.
136h(c), the business may commence an action in
an appropriate Federal district court for a declara-
tory judgment;

(3) The following sentence is substituted for the
third sentence of § 2.205(f)(2): ‘‘With respect to
EPA’s implementation of the determination, the
notice shall state that (subject to § 2.210) EPA will
make the information available to the public on
the thirty-first (31st) calendar day after the date of
the business’s receipt of the written notice (or on
such later date as is established in lieu thereof
under paragraph (f)(3) of this section), unless the
EPA legal office has first been notified of the
business’s commencement of an action in a Fed-
eral court to obtain judicial review of the deter-
mination or to obtain a declaratory judgment under
section 10(c) of the Act and to obtain preliminary
injunctive relief against disclosure.’’; and

(4) Notwithstanding § 2.205(g), the 31 calendar
day period prescribed by § 2.205(f)(2), as modified
by paragraph (e)(3) of this section, shall not be
shortened without the consent of the business.

(f) [Reserved]
(g) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies without
change to information to which this section ap-
plies; however, no information to which this sec-
tion applies is voluntarily submitted information.

(h) Disclosure in special circumstances. (1) Sec-
tion 2.209 applies without change to information
to which this section applies. In addition, under
section 12(a)(2)(D) of the Act, 7 U.S.C.
136j(a)(2)(D), EPA possesses authority to disclose
any information to which this section applies to
physicians, pharmacists, and other qualified per-
sons needing such information for the performance
of their duties, notwithstanding the fact that the in-
formation might otherwise be entitled to confiden-
tial treatment under this subpart. Such authority
under section 12(a)(2)(D) of the Act may be exer-
cised only in accordance with paragraph (h)(2) or
(h)(3) of this section.
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(2) Information to which this section applies
may be disclosed (notwithstanding the fact that it
might otherwise be entitled to confidential treat-
ment under this subpart) to physicians, phar-
macists, hospitals, veterinarians, law enforcement
personnel, or governmental agencies with respon-
sibilities for protection of public health, and to
employees of any such persons or agencies, or to
other qualified persons, when and to the extent
that disclosure is necessary in order to treat illness
or injury or to prevent imminent harm to persons,
property, or the environment, in the opinion of the
Administrator or his designee.

(3) Information to which this section applies
may be disclosed (notwithstanding the fact that it
otherwise might be entitled to confidential treat-
ment under this subpart) to a person under con-
tract to EPA to perform work for EPA in connec-
tion with the Act or regulations which implement
the Act, if the EPA program office managing the
contract first determines in writing that such dis-
closure is necessary in order that the contractor
may carry out the work required by the contract.
Any such disclosure to a contractor shall be made
only in accordance with the procedure and require-
ments of § 2.301(h)(2) (ii) through (iv).

(4) Information to which this section applies,
and which relates to formulas of products, may be
disclosed at any public hearing or in findings of
fact issued by the Administrator, to the extent and
in the manner authorized by the Administrator or
his designee.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40005, Sept. 8, 1978]

§ 2.308 Special rules governing certain
information obtained under the
Federal Food, Drug and Cosmetic
Act.

(a) Definitions. For the purposes of this section:
(1) Act means the Federal Food, Drug and Cos-

metic Act, as amended, 21 U.S.C. 301 et seq.
(2) Petition means a petition for the issuance of

a regulation establishing a tolerance for a pesticide
chemical or exempting the pesticide chemical from
the necessity of a tolerance, pursuant to section
408(d) of the Act, 21 U.S.C. 346a(d).

(3) Petitioner means a person who has submit-
ted a petition to EPA (or to a predecessor agency).

(b) Applicability. (1) This section applies only
to business information submitted to EPA (or to
an advisory committee established under the Act)
by a petitioner, solely in support of a petition
which has not been acted on by the publication by
EPA of a regulation establishing a tolerance for a
pesticide chemical or exempting the pesticide
chemical from the necessity of a tolerance, as pro-
vided in section 408(d) (2) or (3) of the Act, 21
U.S.C. 346a(d) (2) or (3).

(2) Section 2.307, rather than this section, ap-
plies to information described by the first sentence
of § 2.307(b) (material incorporated into submis-
sions in order to satisfy the requirements of the
Federal Insecticide, Fungicide and Rodenticide
Act, as amended), even though such information
was originally submitted by a petitioner in support
of a petition.

(3) This section does not apply to information
gathered by EPA under a proceeding initiated by
EPA to establish a tolerance under section 408(e)
of the Act, 21 U.S.C. 346a(e).

(c) Basic rules which apply without change.
Sections 2.201, 2.202, 2.206, 2.207, and 2.210
through 2.215 apply without change to information
to which this section applies.

(d) Effect of submission of information without
claim. Section 2.203 (a) and (b) apply without
change to information to which this section ap-
plies. Section 2.203(c), however, does not apply to
information to which this section applies. A peti-
tioner’s failure to assert a claim when initially
submitting a petition shall not constitute a waiver
of any claim the petitioner may have.

(e) Initial action by EPA office. Section 2.204
applies to information to which this section ap-
plies, except that—

(1) Unless the EPA office has on file a written
waiver of a petitioner’s claim, a petitioner shall be
regarded as an affected business, a petition shall
be treated as if it were covered by a business con-
fidentiality claim, and an EPA office acting under
§ 2.204(d) shall determine that the information in
the petition is or may be entitled to confidential
treatment and shall take action in accordance with
§ 2.204(d)(1);

(2) In addition to other required provisions of
any notice furnished to a petitioner under
§ 2.204(e), such notice shall state that—

(i) Section 408(f) of the Act, 21 U.S.C. 346a(f),
affords absolute confidentiality to information to
which this section applies, but after publication by
EPA of a regulation establishing a tolerance (or
exempting the pesticide chemical from the neces-
sity of a tolerance) neither the Act nor this section
affords any protection to the information;

(ii) Information submitted in support of a peti-
tion which is also incorporated into a submission
in order to satisfy a requirement or condition of
the Federal Insecticide, Fungicide and Rodenticide
Act, as amended, 7 U.S.C. 136 et seq., is regarded
by EPA as being governed, with respect to busi-
ness confidentiality, by § 2.307 rather than by this
section;

(iii) Although it appears that this section may
apply to the information at this time, EPA is pres-
ently engaged in determining whether for any rea-
son the information is entitled to confidential treat-
ment or will be entitled to such treatment if and
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when this section no longer applies to the informa-
tion; and

(iv) Information determined by EPA to be cov-
ered by this section will not be disclosed for as
long as this section continues to apply, but will be
made available to the public thereafter (subject to
§ 2.210) unless the business furnishes timely com-
ments in response to the notice.

(f) Final confidentiality determination by EPA
legal office. Section 2.205 applies to information
to which this section applies, except that—

(1) Notwithstanding § 2.205(i), the General
Counsel or his designee, rather than the Regional
counsel, shall in all cases make the determinations
and take the actions required by § 2.205;

(2) In addition to the circumstances mentioned
in § 2.205(f)(1), notice in the form prescribed by
§ 2.205(f)(2) shall be furnished to each affected
business whenever information is found to be enti-
tled to confidential treatment under section 408(f)
of the Act but not otherwise entitled to confiden-
tial treatment. With respect to such cases, the fol-
lowing sentences shall be substituted for the third
sentence of § 2.205(f)(2): ‘‘With respect to EPA’s
implementation of the determination, the notice
shall state that (subject to § 2.210) EPA will make
the information available to the public on the thir-
ty-first (31st) calendar day after the business’s re-
ceipt of the written notice (or on such later date
as is established in lieu thereof under paragraph
(f)(3) of this section), unless the EPA legal office
has first been notified of the business’s com-
mencement of an action in a Federal court to ob-
tain judicial review of the determination and to
obtain preliminary injunctive relief against disclo-
sure; provided, that the information will not be
made available to the public for so long as it is
entitled to confidential treatment under section
408(f) of the Federal Food, Drug and Cosmetic
Act, 21 U.S.C. 346a(f).’’; and

(3) Notwithstanding § 2.205(g), the 31 calendar
day period prescribed by § 2.205(f)(2), as modified
by paragraph (f)(2) of this section, shall not be
shortened without the consent of the business.

(g) [Reserved]
(h) Substantive criteria for use in confidentiality

determinations. Section 2.208 does not apply to
information to which this section applies. Such in-
formation shall be determined to be entitled to
confidential treatment for so long as this section
continues to apply to it.

(i) Disclosure in special circumstances. (1) Sec-
tion 2.209 applies to information to which this
section applies. In addition, under Section 408(f)
of the Act, 21 U.S.C. 346a(f), EPA is authorized
to disclose the information to other persons. Such
authority under section 408(f) of the Act may be
exercised only in accordance with paragraph (i)(2)
or (i)(3) of this section.

(2) Information to which this section applies
may be disclosed (notwithstanding the fact that it
otherwise might be entitled to confidential treat-
ment under this subpart) to a person under con-
tract to EPA to perform work for EPA in connec-
tion with the Act, with the Federal Insecticide,
Fungicide, and Rodenticide Act, as amended, or
regulations which implement either such Act, if
the EPA program office managing the contract
first determines in writing that such disclosure is
necessary in order that the contractor may carry
out the work required by the contract. Any such
disclosure to a contractor shall be made only in
accordance with the procedures and requirements
of § 2.301(h)(2) (ii) through (iv).

(3) Information to which this section applies
may be disclosed by EPA to an advisory commit-
tee in accordance with section 408(d) of the Act,
21 U.S.C. 346a(d).

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40005, Sept. 8, 1978]

§ 2.309 Special rules governing certain
information obtained under the Ma-
rine Protection, Research and Sanc-
tuaries Act of 1972.

(a) Definitions. For the purposes of this section:
(1) Act means the Marine Protection, Research

and Sanctuaries Act of 1972, 33 U.S.C. 1401 et
seq.

(2) Permit means any permit applied for or
granted under the Act.

(3) Application means an application for a per-
mit.

(b) Applicability. This section applies to all in-
formation provided to or obtained by EPA as a
part of any application or in connection with any
permit.

(c) Basic rules which apply without change.
Sections 2.201 through 2.207 and 2.209 through
2.215 apply without change to information to
which this section applies.

(d) Substantive criteria for use in confidentiality
determinations. Section 2.208 does not apply to
information to which this section applies. Pursuant
to section 104(f) of the Act, 33 U.S.C. 1414(f), no
information to which this section applies is eligi-
ble for confidential treatment.

[41 FR 36902, Sept. 1, 1976, as amended at 43 FR
40005, Sept. 8, 1978]

§ 2.310 Special rules governing certain
information obtained under the
Comprehensive Environmental Re-
sponse, Compensation, and Liabil-
ity Act of 1980, as amended.

(a) Definitions. For purposes of this section:
(1) Act means the Comprehensive Environ-

mental Response, Compensation, and Liability Act
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of 1980, as amended, including amendments made
by the Superfund Amendments and Reauthoriza-
tion Act of 1986, 42 U.S.C. 9601, et seq.

(2) Person has the meaning given it in section
101(21) of the Act, 42 U.S.C. 9601(21).

(3) Facility has the meaning given it in section
101(9) of the Act, 42 U.S.C. 9601(9).

(4) Hazardous substance has the meaning given
it in section 101(14) of the Act, 42 U.S.C.
9601(14).

(5) Release has the meaning given it in section
101(22) of the Act, 42 U.S.C. 9601(22).

(6) Proceeding means any rulemaking or adju-
dication conducted by EPA under the Act or under
regulations which implement the Act (including
the issuance of administrative orders under section
106 of the Act and cost recovery pre-litigation set-
tlement negotiations under sections 107 or 122 of
the Act), any cost recovery litigation under section
107 of the Act, or any administrative determina-
tion made under section 104 of the Act, but not
including determinations under this subpart.

(b) Applicability. This section applies only to in-
formation provided to or obtained by EPA under
section 104 of the Act, 42 U.S.C. 9604, by or
from any person who stores, treats, or disposes of
hazardous wastes; or where necessary to ascertain
facts not available at the facility where such haz-
ardous substances are located, by or from any per-
son who generates, transports, or otherwise han-
dles or has handled hazardous substances, or by or
from any person who performs or supports re-
moval or remedial actions pursuant to section
104(a) of the Act. Information will be considered
to have been provided or obtained under section
104 of the Act if it was provided in response to
a request from EPA or a representative of EPA
made for any of the purposes stated in section
104, if it was provided pursuant to the terms of a
contract, grant or other agreement to perform work
pursuant to section 104, or if its submission could
have been required under section 104, regardless
of whether section 104 was cited as authority for
any request for the information or whether the in-
formation was provided directly to EPA or
through some third person.

(c) Basic rules which apply without change.
Sections 2.201 through 2.207 and §§ 2.209 through
2.215 apply without change to information to
which this section applies.

(d) [Reserved]
(e) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies without
change to information to which this section ap-
plies; however, no information to which this sec-
tion applies is voluntarily submitted information.

(f) [Reserved]
(g)(1) Under section 104(e)(7)(A) of the Act (42

U.S.C. 9604(e)(7)(A)) any information to which

this section applies may be disclosed by EPA be-
cause of the relevance of the information in a pro-
ceeding under the Act, notwithstanding the fact
that the information otherwise might be entitled to
confidential treatment under this subpart. Disclo-
sure of information to which this section applies
because of its relevance in a proceeding shall be
made only in accordance with this paragraph (g).

(2) The provisions of § 2.301(g)(2) are to be
used as paragraph (g)(2) of this section.

(3) In connection with any proceeding involving
a decision by a presiding officer after an evi-
dentiary or adjudicatory hearing, except with re-
spect to litigation conducted by a Federal court,
information to which this section applies which
may be entitled to confidential treatment may be
made available to the public, or to one or more
parties of record to the proceeding, upon EPA’s
initiative, under this paragraph (g)(3). An EPA of-
fice proposing disclosure of information under this
paragraph (g)(3) shall so notify the presiding offi-
cer in writing. Upon receipt of such a notification,
the presiding officer shall notify each affected
business that disclosure under this paragraph (g)(3)
has been proposed, and shall afford each such
business a period for comment found by the pre-
siding officer to be reasonable under the cir-
cumstances. Information may be disclosed under
this paragraph (g)(3) only if, after consideration of
any timely comments submitted by the business,
the EPA office determines in writing that, for rea-
sons directly associated with the conduct of the
proceeding, the contemplated disclosure would
serve the public interest, and the presiding officer
determines in writing that the information is rel-
evant to a matter in controversy in the proceeding.
The presiding officer may condition disclosure of
the information to a party of record on the making
of such protective arrangements and commitments
as he finds to be warranted. Disclosure to one or
more parties of record, under protective arrange-
ments or commitments, shall not, of itself, affect
the eligibility of information for confidential treat-
ment under the other provisions of this subpart.
Any affected business shall be given at least 5
days notice by the presiding officer prior to mak-
ing the information available to the public or to
one or more of the parties of record to the pro-
ceeding.

(4) In connection with any proceeding involving
a decision by a presiding officer after an evi-
dentiary or adjudicatory hearing, except with re-
spect to litigation conducted by a Federal court,
information to which this section applies which
may be entitled to confidential treatment may be
made available to one or more parties of record to
the proceeding, upon request of a party, under this
paragraph (g)(4). A party of record seeking disclo-
sure of information shall direct his request to the
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presiding officer. Upon receipt of such a request,
the presiding officer shall notify each affected
business that disclosure under this paragraph (g)(4)
has been requested, and shall afford each such
business a period for comment found by the pre-
siding officer to be reasonable under the cir-
cumstances. Information may be disclosed to a
party of record under this paragraph (g)(4) only if,
after consideration of any timely comments sub-
mitted by the business, the presiding officer deter-
mines in writing that:

(i) The party of record has satisfactorily shown
that with respect to a significant matter which is
in controversy in the proceeding, the party’s abil-
ity to participate effectively in the proceeding will
be significantly impaired unless the information is
disclosed to him; and

(ii) Any harm to an affected business that would
result from the disclosure is likely to be out-
weighed by the benefit to the proceeding and the
public interest that would result from the disclo-
sure.

The presiding officer may condition disclosure of
the information to a party of record on the making
of such protective arrangements and commitments
as he finds to be warranted. Disclosure to one or
more parties of record, under protective arrange-
ments or commitments, shall not, of itself, affect
the eligibility of information for confidential treat-
ment under the other provisions of this subpart.
Any affected business shall be given at least 5
days notice by the presiding officer prior to mak-
ing the information available to one or more of the
parties of record to the proceeding.

(5) In connection with cost recovery pre-litiga-
tion settlement negotiations under sections 107 or
122 of the Act (42 U.S.C. 9607, 9622), any infor-
mation to which this section applies that may be
entitled to confidential treatment may be made
available to potentially responsible parties pursuant
to a contractual agreement to protect the informa-
tion.

(6) In connection with any cost recovery pro-
ceeding under section 107 of the Act involving a
decision by a presiding officer after an evidentiary
or adjudicatory hearing, any information to which
this section applies that may be entitled to con-
fidential treatment may be made available to one
or more parties of record to the proceeding, upon
EPA’s initiative, under this paragraph (g)(6). Such
disclosure must be made pursuant to a stipulation
and protective order signed by all parties to whom
disclosure is made and by the presiding officer.

(h) Disclosure to authorized representatives. (1)
Under section 104(e)(7) of the Act (42 U.S.C.
9604(e)(7)), EPA possesses authority to disclose to
any authorized representative of the Untied States
any information to which this section applies, not-
withstanding the fact that the information might

otherwise be entitled to confidential treatment
under this subpart. Such authority may be exer-
cised only in accordance with paragraph (h)(2) or
(h)(3) of this section.

(2) The provisions of § 2.301(h)(2) are to be
used as paragraph (h)(2) of this section.

(3) The provisions of § 2.301(h)(3) are to be
used as paragraph (h)(3) of this section.

(4) At the time any information is furnished to
a contractor, subcontractor, or state or local gov-
ernment under this paragraph (h), the EPA office
furnishing the information to the contractor, sub-
contractor, or state or local government agency
shall notify the contractor, subcontractor, or state
or local government agency that the information
may be entitled to confidential treatment and that
any knowing and willful disclosure of the informa-
tion may subject the contractor, subcontractor, or
state or local government agency and its employ-
ees to penalties in section 104(e)(7)(B) of the Act
(42 U.S.C. 9604(e)(7)(B)).

[50 FR 51663, Dec. 18, 1985, as amended at 58 FR 462,
Jan. 5, 1993]

§ 2.311 Special rules governing certain
information obtained under the
Motor Vehicle Information and Cost
Savings Act.

(a) Definitions. For the purposes of this section:
(1) Act means the Motor Vehicle Information

and Cost Savings Act, as amended, 15 U.S.C.
1901 et seq.

(2) Average fuel economy has the meaning
given it in section 501(4) of the Act, 15 U.S.C.
2001(4).

(3) Fuel economy has the meaning given it in
section 501(6) of the Act, 15 U.S.C. 2001(6).

(4) Fuel economy data means any measurement
or calculation of fuel economy for any model type
and average fuel economy of a manufacturer under
section 503(d) of the Act, 15 U.S.C. 2003(d).

(5) Manufacturer has the meaning given it in
section 501(9) of the Act, 15 U.S.C. 2001(9).

(6) Model type has the meaning given it in sec-
tion 501(11) of the Act, 15 U.S.C. 2001(11).

(b) Applicability. This section applies only to in-
formation provided to or obtained by EPA under
Title V, Part A of the Act, 15 U.S.C. 2001
through 2012. Information will be considered to
have been provided or obtained under Title V, Part
A of the Act if it was provided in response to a
request from EPA made for any purpose stated in
Title V, Part A, or if its submission could have
been required under Title V Part A, regardless of
whether Title V Part A was cited as the authority
for any request for information or whether the in-
formation was provided directly to EPA or
through some third person.
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(c) Basic rules which apply without change.
Sections 2.201 through 2.207 and §§ 2.209 through
2.215 apply without change to information to
which this section applies.

(d) [Reserved]
(e) Substantive criteria for use in confidentiality

determinations. Section 2.208 applies without
change to information to which this section ap-
plies, except that information this is fuel economy
data is not eligible for confidential treatment. No
information to which this section applies is volun-
tarily submitted information.

(f) [Reserved]
(g) Disclosure of information relevant to a pro-

ceeding. (1) Under section 505(d)(1) of the Act,
any information to which this section applies may
be released by EPA because of the relevance of
the information to a proceeding under Title V, Part
A of the Act, notwithstanding the fact that the in-
formation otherwise might be entitled to confiden-
tial treatment under this subpart. Release of infor-
mation to which this section applies because of its
relevance to a proceeding shall be made only in
accordance with this paragraph (g).

(2) The provisions of § 2.301(g)(2) are to be
used as paragraph (g)(2) of this section.

(3) The provisions of § 2.301(g)(3) are to be
used as paragraph (g)(3) of this section.

(4) The provisions of § 2.301(g)(4) are to be
used as paragraph (g)(3) of this section.

[50 FR 51663, Dec. 18, 1985]

Subpart C—Testimony by Employ-
ees and Production of Docu-
ments in Civil Legal Proceed-
ings Where the United States
Is Not a Party

AUTHORITY: 5 U.S.C. 301; Reorganization Plan No. 3
of 1970, 5 U.S.C. App.; 33 U.S.C. 361(a); 42 U.S.C.
300j–9; 42 U.S.C. 6911a, 42 U.S.C. 7601(a).

SOURCE: 50 FR 32387, Aug. 9, 1985, unless otherwise
noted.

§ 2.401 Scope and purpose.
This subpart sets forth procedures to be fol-

lowed when an EPA employee is requested or
subpoenaed to provide testimony concerning infor-
mation acquired in the course of performing offi-
cial duties or because of the employee’s official
status. (In such cases, employees must state for the
record that their testimony does not necessarily
represent the official position of EPA. If they are
called to state the official position of EPA, they
should ascertain that position before appearing.)
These procedures also apply to subpoenas duces
tecum for any document in the possession of EPA

and to requests for certification of copies of docu-
ments.

(a) These procedures apply to:
(1) State court proceedings (including grand

jury proceedings);
(2) Federal civil proceedings, except where the

United States, EPA or another Federal agency is
a party; and

(3) State and local legislative and administrative
proceedings.

(b) These procedures do not apply:
(1) To matters which are not related to EPA;
(2) To Congressional requests or subpoenas for

testimony or documents;
(3) Where employees provide expert witness

services as approved outside activities in accord-
ance with 40 CFR part 3, subpart E (in such cases,
employees must state for the record that the testi-
mony represents their own views and does not
necessarily represent the official position of EPA);

(4) Where employees voluntarily testify as pri-
vate citizens with respect to environmental matters
(in such cases, employees must state for the record
that the testimony represents their own views and
does not necessarily represent the official position
of EPA).

(c) The purpose of this subpart is to ensure that
employees’ official time is used only for official
purposes, to maintain the impartiality of EPA
among private litigants, to ensure that public funds
are not used for private purposes and to establish
procedures for approving testimony or production
of documents when clearly in the interests of EPA.

§ 2.402 Policy on presentation of testi-
mony and production of documents.

(a) With the approval of the cognizant Assistant
Administrator, Office Director, Staff Office Direc-
tor or Regional Administrator or his designee,
EPA employees (as defined in 40 CFR 3.102 (a)
and (b)) may testify at the request of another Fed-
eral agency, or, where it is in the interests of EPA,
at the request of a State or local government or
State legislative committee.

(b) Except as permitted by paragraph (a) of this
section, no EPA employee may provide testimony
or produce documents in any proceeding to which
this subpart applies concerning information ac-
quired in the course of performing official duties
or because of the employee’s official relationship
with EPA, unless authorized by the General Coun-
sel or his designee under §§ 2.403 through 2.406.

§ 2.403 Procedures when voluntary tes-
timony is requested.

A request for testimony by an EPA employee
under § 2.402(b) must be in writing and must state
the nature of the requested testimony and the rea-
sons why the testimony would be in the interests
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of EPA. Such requests are immediately sent to the
General Counsel or his designee (or, in the case
of employees in the Office of Inspector General,
the Inspector General or his designee) with the
recommendations of the employee’s supervisors.
The General Counsel or his designee, in consulta-
tion with the appropriate Assistant Administrator,
Regional Administrator, or Staff Office Director
(or, in the case of employees in the Office of In-
spector General, the Inspector General or his des-
ignee), determines whether compliance with the
request would clearly be in the interests of EPA
and responds as soon as practicable.

§ 2.404 Procedures when an employee
is subpoenaed.

(a) Copies of subpoenas must immediately be
sent to the General Counsel or his designee with
the recommendations of the employee’s super-
visors. The General Counsel or his designee, in
consultation with the appropriate Assistant Admin-
istrator, Regional Administrator or Staff Office Di-
rector, determines whether compliance with the
subpoena would clearly be in the interests of EPA
and responds as soon as practicable.

(b) If the General Counsel or his designee de-
nies approval to comply with the subpoena, or if
he has not acted by the return date, the employee
must appear at the stated time and place (unless
advised by the General Counsel or his designee
that the subpoena was not validly issued or served
or that the subpoena has been withdrawn), produce
a copy of these regulations and respectfully refuse
to provide any testimony or produce any docu-
ments. United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).

(c) Where employees in the Office of Inspector
General are subpoenaed, the Inspector General or
his designee makes the determination under para-
graphs (a) and (b) of this section in consultation
with the General Counsel.

(d) The General Counsel will request the assist-
ance of the Department of Justice or a U.S. Attor-
ney where necessary to represent the interests of
the Agency and the employee.

§ 2.405 Subpoenas duces tecum.

Subpoenas duces tecum for documents or other
materials are treated the same as subpoenas for
testimony. Unless the General Counsel or his des-
ignee, in consultation with the appropriate Assist-
ant Administrator, Regional Administrator or Staff
Office Director (or, as to employees in the Office
of Inspector General, the Inspector General) deter-
mines that compliance with the subpoena is clearly
in the interests of EPA, the employee must appear
at the stated time and place (unless advised by the
General Counsel or his designee that the subpoena
was not validly issued or served or that the sub-
poena has been withdrawn) and respectfully refuse
to produce the subpoenaed materials. However,
where a subpoena duces tecum is essentially a
written request for documents, the requested docu-
ments will be provided or denied in accordance
with subparts A and B of this part where approval
to respond to the subpoena has not been granted.

§ 2.406 Requests for authenticated cop-
ies of EPA documents.

Requests for authenticated copies of EPA docu-
ments for purposes of admissibility under 28
U.S.C. 1733 and Rule 44 of the Federal Rules of
Civil Procedure will be granted for documents
which would otherwise be released pursuant to
subpart A. For purposes of Rule 44 the person
having legal custody of the record is the cognizant
Assistant Administrator, Regional Administrator,
Staff Office Director or Office Director or his des-
ignee. The advice of the Office of General Coun-
sel should be obtained concerning the proper form
of authentication.


